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DIGEST OF CASES (0 

Relating to Railway Traffic, and the Rating of Railways, 
decided in the Superior Courts of Law. 

CLOAK ROOM.]— A railway company issued a cloak-room ticket, which bore 
upon it the following condition : " The railway oompany will not be respon- 
sible for articles left' by passengers at the station, unless the same be duly 
registered .... and they will not be responsible for any package exceeding 
the value of 10/." : — Meld, that this condition absolved the railway oompany 
from liability for any damage or injury to an article which exceeded the value 
of 10/. ; such an article being received at the risk of the owner and not at that 
of the company. Pratt v. South Eastern Ry. Co., [1897] 1 Q. B. 718 ; 66 L. J. 
Q. B. 418 ; 76 L. T. 465 ; 45 W. R. 503. 

GOODS TRAFFIC.]— 1. The Lancashire and Yorkshire railway oompany 
received goods from a merchant at Manchester, to be carried, for the plaintiff, 
under a through-booking contract, and to be delivered to him at limerick. 
The goods were delivered to the plaintiff at Limerick, but had been injured 
en route, and there was nothing to show on what part of the journey the injury 
had occurred. The various railway companies concerned in the carriage had an 
arrangement between themselves by which the freight was to be collected from 
the consignee by the defendants, and then was divisible amongst them in 
proportion to the mileage. The plaintiff claimed damages from the defendants 
for breach of contract to carry from Manchester to Limerick : —Held, that as 
there was no evidence that the Lancashire and Yorkshire railway oompany had 
made the through-booking contract as agents of the defendants, therefore the 
defendants were not liable in the absence of proof that the injury had been done 
on their line. Tuohy v. Great Southern and Western By. Co. [1898], 2 Ir. R. 
789. 

2. A railway oompany which accepts goods for carriage by a named route is 
liable to the consignor in damages for loss occasioned to him owing to the goods 
being carried by a different route. By the consignment note, a railway com- 
pany were exempted from liability for loss, damage, misdelivery, delay or deten- 
tion of the goods, except upon proof that such loss, &o. arose from wilful 
misconduct on the part of their servants. The consignor incurred loss owing to 
the goods being carried by a different route : — Held, that the railway company 
were liable for the loss occasioned ; and that the clause in the consignment note 
had no application. Mallett v. Great Eastern My. Co., [1899] 1 Q. B. 309; 68 
L. J. Q. B. 256 ; 80 L. T. 53 ; 47 W. R. 334. 



(!) This Digest is in continuation of the Digests in Vols. I.— IX. 
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3. The plaintiffs suffered loss from goods, which they had forwarded by the 
defendant company's line, arriving too late for the market, and they sued for 
the loss incurred. The jury found, in answer to questions left to them by the 
judge, that the defendants had accepted the goods with the knowledge that they 
were to be sold in particular markets, but that they had not been guilty of 
negligence. The consignment note contained the following condition: "The 
company will not be liable for any loss of market " : — Held, that this condition 
would have been unreasonable had section 7 of the Railway and Canal Traffic 
Act, 1854, been applicable ; but that as the jury had negatived negligence, the 
defendants were not within this section, and consequently, at common law, the 
condition was good as notice to the consignor. Duekham v. Great Western Ry. 
Co., 80 L. T. 774. 

JURISDICTION.]— See Sidings. 

LEVEL CROSSING.]— 1. Section 6 of the Railways Clauses Act, 1868, 
enacts that " for the greater convenience and security of the public, the (rail- 
way) company shall erect and permanently maintain a lodge at the point where 
the railway crosses on the level the turnpike road or public carriage road," and 
that failure to do so subjects them to a penalty : — Held, that this section applies 
to any turnpike road or public carriage road, and not merely to such similar 
roads as are specifically mentioned in the special Act authorising the construc- 
tion of the particular railway. Query.—- Whether such roads, when marked for 
level crossings on the statutory plan deposited under the special Act, are not 
turnpike or public carriage roads " authorised by the special Act " for level 
crossings within the meaning of section 5 of the Railways Clauses Act, 1868. 
Reg. v. Longe, 66 L. J. Q. B. 278. 

2. A railway company made a level crossing over their line where it inter- 
sected ordinary farm lands, in accordance with section 68 of the Railways 
Clauses Consolidation Act, 1845. The crossing was rarely used, and then only 
for farming purposes. Many years after the landowner opened a quarry, and 
sought to use a traction engine and wagons for drawing the stones over the 
railway. Evidence was given that the crossing was unsuitable for a traction 
engine, and that the contemplated user would involve danger to passing 
trains : — Held, that the landowner was not entitled to use the crossing in the 
manner contemplated, and should be restrained by injunction from so doing. 
Great Northern Ry. Co. v. McAlister [1897], 1 Ir. R. 587. 

PARCEL POST.]— Sub-section 2 of section 3 of the Post Office (Parcels) Act, 
1882, enacts : " Every railway company shall afford all reasonable facilities for 
the receipt and delivery of ... . the receptacles containing the parcels at 
any of their stations .... and shall perform the service of transferring 
such .... receptacles to and from the vehicles of the Postmaster- General 
at the outwards and inwards railway stations" : — Held, the same station may 
be both an "outwards" and an "inwards" station in relation to a postal 
parcel received at one station for sorting purposes, and forwarded again from 
the same station to its ultimate destination; and further, that the railway 
company are bound, under the Post Office (Parcels) Act, 1882, to accept such a 
parcel wherever it is tendered and to deliver it wherever it is applied for, with* 
out reference to it* ultimate destination. Reg. v. London and North' Western Ry. 
Oo. and Great Western Ry. Co., 66 L. J. Q. B. 516 ; 74 L. T. 624. 
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PASSENGER DUTY.]— By sub-section 1 of section 2 of the Cheap Trains Act, 
1883, it is enacted that fares not exceeding the rate of one penny a mile shall he 
exempted from passenger duty. The Furness Railway charged less than one penny 
per mile for third-class tickets, hut they issued to holders of third-class tickets 
for an extra charge " supplementary reserved" tickets, entitling the holders 
thereof to reserved accommodation in certain third-class compartments having 
labels in the windows bearing the words " Reserved tickets" i—Held, that 
where the total sum received by the railway company from a person holding a 
third-class ticket and a supplementary reserved ticket exceeded a penny a mile, 
they were liable to pay duty upon it. Attorney- General v. Furness By. Co., 
[1899] 2 Q. B. 267 ; 68 L. J. Q. B. 623 ; 80 L. T. 710. 

PASSENGERS' LUGGAGE.]— A bicycle is not " ordinary luggage" within 
the meaning of the special Act of a railway company, by which every passenger 
travelling in a carriage of a certain class may take with him his "ordinary 
luggage" not exceeding a certain weight free of charge. Britten v. Great 
Northern By. Co., [1899] 1 Q. B. 243 ; 68 L. J. Q. B. 75 ; 79 L. T. 640. 

PASSENGER TRAFFIC.]— Section 6 of the Cheap Trains Act, 1883, sub- 
section (o), entitles an officer of the police force to a reduced fare when travelling 
by railway on the public service : — Held y that this section does not apply to a 
police officer travelling by railway in performance of his duties, as an inspector 
of weights and measures, and who held this additional appointment under the 
Weights and Measures Act, 1889. Spencer v. Lancashire and Yorkshire By, Co., 
[1898] 1 Q. B. 643 ; 67 L. J. Q. B. 465 ; 78 L. T. 323 ; 46 W. R. 443. 

RATING OF RAILWAYS.]— 1. Lines of railway constructed within the 
area of a railway station for the convenience of traffic, as supplementary to the 
original lines passing through the station, but diverging from and rejoining 
them, are for rating purposes to be treated, like the original lines, as part of the 
railway directly contributing to the company's earnings, and are assessable on 
the " parochial" system, notwithstanding that such supplementary lines are 
used for traffic destined to or coming from goods or coal yards, or for standing 
and unloading goods wagons, or for running goods trains, or for the standing 
of engines and passenger carriages, or at times for shunting, or as bay lines into 
which local trains when emptied are shunted preparatory to recommencing a 
journey. Stockport Union v. London and North Western By. Co., 67 L. J. Q. B. 
335 ; 78 L. T. 180. 

2. The Llandudno Improvement Act, 1854, gave a partial exemption from a 
general improvement rate to " the occupier of any land used only .... as a 
railway " : — Held, that the term " railway" includes not only the physical rails 
and the land upon which they are laid, but also those things without which the 
railway could not be used as a highway (such as the station platforms and the 
roof covering the platforms and the sidings) ; but that it does not include those 
adjuncts which are necessary merely for the convenience of passengers (such as 
a cab drive), the question in each case being one of degree. London and North 
Western By. Co. v. Llandudno Improvement Commissioners, [1897] 1 Q. B. 287 ; 
66 L. J. Q. B. 232 ; 75 L. T. 669 ; 46 W. R. 350. 

3. The Liverpool Corporation Act, 1893, section 36, provides that no person 
occupying " land used as a railway made under the powers of any Act of Parlia- 
ment for public conveyance shall be rated in respect of the same .... in any 
greater proportion than one fourth part of the net annual value.'* A railway 
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company occupied land in Liverpool for a goods station, which contained lines, 
sidings, turntables and platforms ; but this station was balf-a-mile distant from 
the company's main line, and was connected with it by a dock line belonging to 
the Mersey Dock and Harbour Board, who under statutory powers permitted 
the railway company to use such line, and by a tramway laid across the street 
by the railway company, under a licence granted by the corporation under 
statutory powers. These lines were used for the conveyance of any goods which 
the public might send to or from the goods station : — Meld, that the land used 
for the lines, sidings, turntables and platforms inside the railway company's 
premises was not ' ' land used as a railway made under the powers of an Act of 
Parliament for public conveyance," and that the railway company were not 
entitled to the partial exemption from rating contained in section 36 of the 
Liverpool Corporation Act, 1893. Williams v. London and North Western Ry. 
Co., [1900] 1 Q. B. 760. 

SIDINGS— PAYMENT FOR USE OF.]— 1. Section 6 of the sohedule to 
the London and North Western Railway Company (Rates and Charges) Order 
Confirmation Act, 1891, empowered them to charge for certain services, rendered 
to a trader at his request or for his convenience, a reasonable sum in addition to 
the tonnage rate. These services included ' ' the use or occupation of any accom- 
modation before or after conveyance, beyond such period as shall be reasonably 
necessary for enabling the company to deal with the merchandise as carriers 
thereof, or the oonsignor or consignee to give or take delivery thereof ; and for 
services rendered in connection with such use or occupation." And the section 
further provided that " any difference arising under this section shall be deter- 
mined by an arbitrator to be appointed by the Board of Trade at the instance of 
either party." The railway company gave the defendant notice of a charge to 
be made as siding rent, of 6d. per diem, after the expiration of four clear days 
allowed for unloading ; and they brought an action to recover that charge : — 
Held, that the jurisdiction of the Court to try the action was ousted, because 
under section 5 of the Act the arbitrator appointed by the Board of Trade was 
tne only tribunal for the settlement of any difference arising under this section ; 
and that the arbitrator had the determination of the whole matter, and not 
merely of the reasonableness of the charges. London and North Western Ry. Co. 
v. LoneUan, [1898] 2 Q. B. 7 ; 67 L. J. Q. B. 681 ; 78 L. T. 576. 

2. A railway company sued the defendants in the County Court for the sum 
of 38/. for siding rents for coal wagons under the same section as the last case. 
The defence was raised that the County Court had no jurisdiction to decide the 
matters in issue in the action ; being ousted by the jurisdiction of the arbitrator 
under the section. The County Court judge found as a fact that no " differ- 
ence" had arisen between the parties before the action: — Held, that as there 
had been no " difference " existing between the parties before the action was 
brought, that the arbitrator had not, while the Court had, jurisdiction. London 
and North Western Ry. Co. and Great Western Ry. Co. v. Billington, [1899] A. C. 
79 ; 68 L. J. Q. B. 162 ; 79 L. T. 503. 

3. By section 5 of the'sohedule to the Midland Railway Company (Rates and 
Charges) Order Confirmation Act, 1891, similar charges to those in the last two 
oases mentioned are authorized ; and any " difference " arising thereunder is to 
be determined by an arbitrator to be appointed by the Board of Trade at the 
instance of either party : — Held, that the arbitrator has jurisdiction to determine 
not only the reasonableness of the sum charged for the accommodation, but all 
questions necessarily incidental thereto, and among them the reasonableness of 
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the time allowed to the oonaignee for taking delivery of the merchandise. Mid- 
land By. Co. v. Lowly, [1899] A. 0. 133 ; 68 L. J. Q. B. 326 ; 80 L. T. 93 ; 47 
W. R. 656. 

STATION.]— 1. By sub-section 2 of section 17 of the London Hackney 
Carriage Act, 1853, a penalty is imposed upon " every driver of a hackney 
carriage who shall refuse to drive such carriage to any place within the limits 
of the Act, not exceeding six miles, to which he shall be required to drive % any 
person hiring or intending to hire such carriage." A cabdriver refused to enter 
a railway station :—Held, that the cabdriver is bound to drive the fare to any 
place where he can gain admittance, even though such a place may be private 
property, as, for instance, a railway station. Ex parte Kippins, [1897] 1 Q. B. 1 ; 
66 L. J. Q. B. 95 ; 75 L. T. 421 ; 45 W. R. 188. 

2. A railway company having a hotel of their own within the limits of a 
railway station excluded from that station any servants of other hotels who 
wore the badges of those hotels : — Held, that, apart from any facilities granted 
by the Railway Commissioners, a railway company can exclude from their 
stations, or only admit to their stations on such conditions as they think fit, all 
persons except those using or desirous of using the railway ; and held, further, 
that a member of the public unreasonably excluded from a railway station may 
apply to the Railway Commissioners, but has no remedy by action at law. 
Perth General Station Committee v. Rose, [1897] A. C. 479 ; 66 L. J. P. C. 81 ; 77 
L. T. 226. 

STATUTORY OBLIGATION CONTRAVENED WITH NO INJURY 
TO PUBLIC.]— Section 48 of the Railways Clauses Consolidation Act, 1845, 
enacts : " Where the railway crosses any turnpike road on a level adjoining to 
a station, all trains on the railway shall be made to slacken their speed before 
arriving at such turnpike road, and shall not cross the same at any greater rate 
of speed than four miles an hour." A railway company had constructed such a 
level crossing under a Special Act incorporating the Railways Clauses Con- 
solidation Act, 1845. They contravened this section, and contended that there 
was no proof of injury to the public by such contravention; and that the 
inconvenience caused to the public by reason of the existence of the crossing 
would be increased if they complied with it : — Held, that on an information 
filed by the Attorney-General to enforce the express terms of an enactment 
made by the Legislature in the public interest, the Court could not entertain 
the question whether injury to the public was in fact occasioned, but were 
bound to grant the injunction. Attorney- General v. London and North- Western 
By. Co., [1900] 1 Q. B. 78 ; 69 L. J. Q. B. 26. 

THROUGH CARRIAGE OF GOODS.]— See Goode Traffic, No. 1. 
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Didcot, Newbury and Southampton Railway Company 

Great Western Eailway Company and London and South- 
Western Railway Company ( x ). 

Through Boohing — Jurisdiction of Railway Commissioner* to grant without 
a through Bate — Reasonable Facilities— Railway and Canal Traffic Act, 
1854 (17 & 18 Vict. c. 31), s, 2— Railway and Canal Traffic Act, 1888 
(51 & 52 Vict. c. 25), s. 25. 

An order by the Railway Commissioners for through booking is not a matter November 5, 6, 
of right. 9, 1896. 

Such an order necessarily involves an order for a through rate, although the 
through rate may be only the sum of the local rates of the several lines over 
which the traffic passes. Consequently an order for through booking can only be 
granted on the same considerations as would govern the granting of a through 
rate {per Lobs Eshes, M.R., and Rioby, L. J. ; Lopes, L.J., dissenting). 

Through booking may be granted without a through rate, not as a matter of 
right, but upon evidence that it is a reasonable facility within the meaning of 
section 2 of the Railway and Canal Traffic Act, 1854 (per Lopes, L.J.). 

This was an appeal from a judgment of the Railway and 
Canal Commissioners' Court, which is reported in Volume ix., 
p. 210. 

By that judgment an application made by the Didoot, New- 
bury and Southampton railway company for through rates for 
traffio to be forwarded tri& their railway between the London 
and South-Western stations at Southampton and Southampton 

(*) Before Lord Esheb, M.B. ; Lopes, L.J. ; and Eiqby, L.J., sitting at 
the Royal Courts of Justice, London. 

B. 1 



u 
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1896. Docks and the Great Western stations at Reading, Windsor 



Didcot, New- and Paddington, and for through booking for passengers, was 

Southampton grafted. Collins, J., and Sir Frederick Peel were of opinion 

By. Co. that the application should be granted both as to through rates 

Great and through booking. Lord Cobham was of opinion that 

By. Co. and through rates should not be granted ; but that as regards 

ajto South- P assen g er8 > as on ly through booking was asked for, and as that 

Wb8tsbn oould be claimed as of right under an amended application, he 

did not object to the order asked for. 

The London and South- Western railway company appealed 
against so much of the order as had reference to through booking 
by passengers. 

C. A. Cripps, Q. C. (Ernest Moon with him) for the London and 
South- Western railway company. Collins, J., has held that 
through booking is a matter of right, and that in this case the 
application for a through rate was nothing more than an appli- 
cation for through booking. An order for through booking can- 
not be made apart from an order for a through rate ; for whioh the 
requirements of sub-section 5 of section 25 of the Act of 1888 
must be fulfilled. One payment for a journey over several 
lines of railway is a " through rate," whether it is or is not less 
than the aggregate of the local rates. 

The provisions of seotion 2 of the Act of 1854 as to reason- 
able facilities extend only to traffic on a company's own line, 
and do not apply to traffic over the lines of other companies. 

To grant through booking where no publio interest is in- 
volved, is to impose on the company against which it is granted 
a common law liability on the contract it is compelled to make, 
in respect not only of its own line, but of the whole of the route. 

[They oited Zunz v. South-Eastern Ry. Co. ( x ) ; South-Eastem 
Ry. Co. v. Raihcay Commissioners ( 2 ) ; Great Western Ry. Co. 
v. Railway Commissioners ( 8 ) ; Bristol and Exeter Ry. Co. v. 
Collins (*).] 

(!) L. B. 4 Q. B. 539. 

( 8 ) Ante, Vol. III. 464; 6 Q. B. D. 586 ; 60 L. J. Q. B. 201. 

( 3 ) 7 Q. B. D. 182. 

(*) 7 H. L. 194. 
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Littler, Q.C., and Acworth (Balfour Broicne, Q.C., with thein) 1896. 



for the Didoot, Newbury and Southampton railway company. Didoot, Nbw- 

Through booking is a " reasonable facility," and maybe granted sout^mtow 

under section 2 of the Act of 1854. It should be granted upon Ry - Co - 

slight evidence of reasonableness. A " through rate " is a rate Gveat 

less than the sum of the several looal rates. Bt. Go. and 

[They cited In re Barrett ( l ) and Sussex County Council v. JJ^Sra- 

L. B. 8f 8. C. Ry. Co. ( 2 ).] sf ™ N 

Page appeared for the Ghreat Western railway oompany. 

Lord Esher, M.E. : What happened in this oase in the Com- 
missioners' Court was, that there was an application with regard 
both to goods and passengers, to have it declared that there was 
a duty on the part of the South- Western railway oompany at 
Southampton to book goods and passengers through to Pad- 
dington station in London, and also that there should be a 
through rate for the goods and through fares for the passengers. 
The Commissioners, including Collins, J., inquired into the whole 
matter, and then the three Commissioners gave judgment. Sir 
Frederick Peel dealt with the question on the footing of whether 
it would be for the advantage of the public that there should be 
a through booking from Southampton across the line of the 
applicants and on to Paddington by the Great Western. He 
considered the same point and the same question with regard to 
passengers as well as with regard to goods, and he came to the 
conclusion that it would be for the advantage of the public that 
there should be a through booking and a through rate from 
Southampton along the South- Western railway, over the appli- 
cants' line, and along the Great Western railway to Pad- 
dington. 

The question is, whether the Commissioners had jurisdiction 
to deal with the matter before them by considering, amongst 
other things, if it would be for the advantage of the public. 
Sir Frederick Peel did that. In my opinion he had jurisdiction 
to do that. 

P) 1 0. B. (N. S.) 423. 
(«) Jnt$ f Vol. VUI. 17. 
1(2) 
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1896. Collins, J., went through the same process with regard to 



Didcot, New- those questions as Sir Frederick Peel, and he came to the 

Southampton same conclusion; but Lord Cobham differed upon the facts. 

By. Co. There were thus two judgments to one, and, the Court having 

Great jurisdiction, the matter is one with which this Court cannot 

Ry. Co. and interfere. But Collins, J., finding that the two Commissioners 

and sSuth- were degreed upon the facts and upon the consideration?, 

Western thought that it would be better to support the decision of the 

majority by deciding a question of law. Now, the question of 

Z* ** Mw*> law which he decided was, that, as a matter of law, in consider- 

ing the question of through booking the Commissioners are not 

bound by the consideration of public convenience, or the other 
considerations and limitations which are contained in section 25 
of the Eailway and Canal Traffic Act, 1888. Collins, J., now 
informs us that he must not be taken as holding that he 
considers a decision of a former legal member of that Court as 
binding, but he thinks it is right for the legal member at any 
particular time in that Court to follow the decision in point of 
law of a former legal member of the Court until that decision 
is overruled by a superior Court. Therefore he followed the 
decision of Mr. Commissioner Miller in Great Western Ry. Co. 
v. Secern and Wye Ry. Co. ( 1 ). That decision was, that, as a 
matter of law, the Commissioners can grant through booking 
without any of the considerations or limitations which are 
necessary in granting through rates. In this Court that pro- 
position of law is open to review, and, in my opinion, it is 
wrong; but as the learned Judge agreed with Sir Frederick 
Peel on the questions of fact, that puts an end to the appeal 
and the judgment must stand. Collins, J., has, however, asked 
our opinion on the point of law, and I think that under the 
circumstances we should give it. 

What I consider about this question of through booking is 
this : There may be an application to the Commissioners for a 
through rate, but such an application would not be made unless 
the rate asked for is one that is less in amount than the aggre- 
gate of the rates over the different parts of the route. The 

(*) Ante, Vol. V. at page 184, 
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Commissioners may grant a through rate, but in doing so they 1896. 
must take into consideration public convenience and other Didoot, New- 
matters. If they grant a through rate, it seems to me to Southampton 
follow, as a matter of necessity, that there must be a through Rt ^ °°- 
booking. The converse seems to me to be equally true, that if Gbeat 
a through booking is asked for, it must be taken into oonsidera- Ry. Go. and 
tion that if it is granted it follows as a matter of necessity that AirD south- 
there must be a grant of a rate corresponding to the booking, ^y 31 ^ 

If the Commissioners think that a through booking is for the 

advantage of the publio and they do not wish to interfere with m,b. 
the amount of the rate, it will, by the granting of the booking, 
be a rate payable for the through journey, which is, in ordinary 
language, a through rate. It will be one rate made up of the 
amounts of the rates over the different portions of the route. If 
the Commissioners consider that there should be less paid than 
the aggregate of the local rates, then they will grant a reduced 
rate, and if you choose you can call that a through rate and that 
only. It seems to me to be a needlessly wrong way of con- 
struing a very general and easy term in the English language. 
If you grant a lesser rate, then, if you like, in railway language 
it is a through rate ; but if you leave the amount of the rates 
alone, and add them together and make one rate of it, then you 
have granted a through booking and a through rate. I think 
that, subject to the consideration of the conditions and limita- 
tions imposed by the statute, they can either grant that by 
saying they grant a through booking or by saying they grant a 
through rate. If they grant either one or the other they must 
of necessity grant both. 

Lopes, L. J. : It was not necessary for the learned Judge to 
decide the matter of law, because it is now dear that he agreed 
with Sir Frederick Peel with regard to the facts, and, agreeing 
as to the facts, this appeal is determined. But as the learned 
Judge went on to deal with the law, and desires some statement 
by this Court on the point, I propose to say a few words on it. 
In my opinion, through booking is a reasonable facility, and it 
cannot be granted as a matter of right, or unless evidence is 
given which brings it within the purview of the statutes which 
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1896. allow reasonable facilities to be given. I think that Mr. Com- 



Didoot, New- missioner Miller did distinctly hold that the granting of through 

SootbImpton booking was a matter of right ; but I am not so certain that that 

By. Co. yi ew was adopted by the learned Judge, because he says : "That 

Great practioally, in my judgment, brings the case down to something 

Ry. Co. and very little more than an application for through booking, and a 

and gtou-ni- ver y dightprimd facie oase of advantage to the public, I think, 

Wbotbhn would suffice on the authorities as they exist in this Court to 
Ry. Co. . J 
entitle the applicants to the order which they ask for." I rather 

Lo pes, L .J, gather from that that he meant this : that, provided a oertain 
amount of evidenoe is given in favour of a through booking, and 
that evidence is not met or rebutted on the other side, that 
would be sufficient to justify the Court in coming to the con- 
clusion that it would be a reasonable facility, and that it ought 
to be granted. 

I cannot myself think that through booking may not be 
granted without a through rate. In the case of passengers I 
can imagine cases of extreme inconvenience arising on a journey 
over two or more lines if a fresh ticket has to be taken at eaoh 
change. If the railway companies did not act harmoniously to 
prevent that state of things, it would be right that an applica- 
tion should be made to the Commissioners to order through 
booking. I believe that was one of the main objects for which 
the Commissioners' Court was instituted. I am of opinion, 
therefore, that there may be a through booking without a 
through rate. Of course, the aggregate of the local fares 
would, if there had been no reduction, be paid to the first com- 
pany whose line was travelled over, and paid in one sum ; but 
I do not understand that is what is generally oalled a through 
fare or rate. I cannot understand traders or other persons 
asking for a rate of that kind. If they have obtained through 
booking, it follows, as a matter of oourse, that the rate which 
they have to pay would be the aggregate of those of the lines 
over which the passenger has to pass, and the object of an 
application for a through rate is to reduoe the amount of that 
aggregate. However that may be, I am clearly of opinion 
that through booking may be granted by itself, without a 
through rate, and I think a through booking is a reasonable 
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facility in the way which is described by Wills, J., in Sussex 1896. 



County Council v. London, Brighton 8f South Coast JRy. Co. Q) : Didoot, New- 
" I will explain presently in a few words how, in our opinion, go^l^o^ 
that requirement can be satisfied under the circumstances of this ^ T - °°- 



t>. 



case. We think that through booking, which is a small matter Gbeat 

"Westbhn 
comparatively, but which is yet a great convenience, ought to r y . Co. and 

be inoluded amongst the reasonable facilities, but, except in a ^°|outh- 

one particular about to be mentioned, our order is not intended Westrbn 

to have any further operation." I think in the result it is 

perfectly dear that the decision of the majority of the Com- ^ P 68 * L * J * 
missioners must stand, as they agreed on the facts, and there- 
fore the question of law becomes immaterial. 

Rig by, L.J. : Agreeing as I do with the Master of the Rolls 
in the judgment he has delivered, I shall only say a few words 
on the point of law that has been raised. 

I am unable to see how there can be a through booking with- 
out a through rate, or how a rate can be granted as a through 
rate without its being necessary to include also a through book- 
ing. I am quite ready to agree, and no doubt it is the fact, 
that railway managers and others when they are talking about 
through rates very generally mean reduced rates; but that 
there can be a legal meaning of that word that it shall only 
mean a through rate when it is less than the sum of the local 
rates, I certainly have not heard anything to induce me to 
believe. When a man takes his ticket or pays the price de- 
manded for the carriage of goods from one place to another, 
assuming them to be carried on different lines, he pays one sum. 
He probably knows nothing at all about the different way in 
which that sum may have to be divided. That may be a matter 
of arrangement between the companies, or it may be a matter of 
an order from the Railway Commissioners. As to the amount 
he pays he only knows this, that he is entitled for that one 
payment to have himself or his goods, as the case may be, 
carried over the whole distance. He has paid for through 
carriage, and I should suppose that he and everyone else con- 

0) Ante, Vol. VUL at page 27. 
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Great 
. Western 
By. Co. and 
. London 
and South- 
western 
By. Co. 



oerned would consider that as a through rate, whether it was 
the sum of the local rates or a smaller sum. I think it follows 
that through booking would only be granted upon considera- 
tions that would authorize the granting of a through rate. I 
agree that the decision of the majority of the Commissioners 
on the facts must stand. 

[Solicitors for the London and South-Western railway oom- 
pany : Bircham Sf Co. 



Solicitor for the Great Western railway oompany : B. B. Nehon. 



Solicitors for the Didcot, Newbury and Southampton railway 
oompany : Lake Sf Lake.'] 
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Didcot, Newbury and Southampton Railway Company 



London and South- Western Railway Company and Others 

(No. 2) (i). 

Through Booking — Through Bates — Grouping London Stations — Termini a 
quo and ad quern the same — Competitive Company not Grouping — 
Bailway and Canal Traffic Act, 1854 (17 & 18 Vict. c. 31), a. 2— 
Railway and Canal Traffic Act, 1888 (51 4? 52 Vict. c. 25), s. 25. 

Under seotion 2 of the Railway and Canal Traffic Act, 1854, the Railway April 6, 7, 8, 
Commissioners have power (upon proof that it is reasonable and in the interests &» J0» 12, 
of the public) to order through booking of both passengers and goods at the sum °^ * 
of the local rates charged on the two lines of railway constituting the through 
route (per Collins, J.). 

If the demand for such through booking is made bondjide by a member of the 
public, and a fortiori by a community, there is ipso facto a strong primA facie case 
of reasonableness and public interest (per Collins, J.). 

In applications under section 25 of the Railway and Canal Traffic Act, 1888, 
the Commissioners require evidence of publio interest and reasonableness in 
favour of the proposed through rate and route adequate to outweigh the inter- 
ference with the vested legal rights of railway companies. 

The Didcot railway company applied for through rates vid their railway for 
traffio between Southampton and the Great Western company's stations in 
London at Poplar and Smithfield. The proposed route was that by which the 
Commissioners had already allowed through rates for traffic between South- 
ampton and the Great Western station at Paddington (see ante, Vol. be., p. 210). 

The difference between that case and the present one was that in the former 
case traffic coming to Paddington could only be offered to the Great Western 
company, whereas traffio coming to Poplar or Smithfield might also be offered 
to the South-Western company, for that railway company equally with the 
Great Western company received and delivered traffic at both of those places. 

Poplar traffio for either the South-Western railway or the Great Western 
railway passed over the North London railway, and for haulage between Poplar 
and Acton (Great Western) and Poplar and Kew Bridge (South-Western) each 
railway company paid a toll of 3*. 3rf. a ton. To provide for this payment the 

(') Before Collins, J., and Commissioners Sir Fbbdbbigk Pkel and Viscount 
Cobham sitting at the Royal Courts of Justice, London. 
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1897. 
Didcot, New- 

BUBYAND 

Southampton 
Ry. Co. 

v, 

London 

and South - 

Westebn 

Ry. Co. 

and Otheba 

(No. 2). 



South- Western company's rates by rail from Poplar to Southampton were higher 
than from Nine Elms. The Didcot company proposed that the through rates 
from Poplar to Southampton vid the Great Western and Didcot railways should 
be the same as were charged from Paddington, on the ground that the Great 
Western had made their local rates from Paddington applicable to Poplar, 
Smith field, and their other London stations. 

Smithfield traffic for the Great Western company was carried by that company 
oyer the Metropolitan railway under running powers at a cost of lOrf. a ton for 
the use of the line. The South- Western company had a receiving office at 
Smithfield, and carted all their traffic to and from Nine Elms. The Didcot 
company proposed that the through rates from Smithfield as compared with 
those from Paddington should be IQd. more for Glasses A. and B. and for certain 
articles carried at special rates, and for all other traffio should be of the same 
amount. 

The applicants' proposal was not only to convey traffio to and from Paddington 
by a route belonging to three different railway companies and sixteen miles 
longer than the South- Western route, at the Nine Elms rates (which were 
admittedly low on account of sea competition), but to carry the traffio to and 
from Smithfield and Poplar four and ten miles further respectively at the same 
rates. 

Meld, that the through rates for traffic from Poplar to Southampton vid the 
Great Western and Didcot railways should be of the same amount as the existing 
South- Western rates between those places. 

And that the through rates for traffic from Smithfield to Southampton vid the 
Great Western and Didcot railways should be of the same amount as the rates 
from Paddington, plus the cost of the conveyance of the traffio between Smith- 
field and Paddington. 



This was an application by the Didcot, Newbury and South- 
ampton railway company, to whom through rates and through 
booking had been granted by the Railway Commissioners from 
Southampton to Paddington station in London by way of 
Shawford and Newbury Junctions, and vice versd ( x ), that these 
same rates should (with a few exceptions) apply from or to the 
Great Western railway company's stations or depdts at Ken- 
siogton, Chelsea Basin, Smithfield, Poplar and Brentford, to 
or from the London and South- Western railway company's 
stations or depdts at Southampton, namely, Southampton West, 
Southampton Town and Docks, Southampton Town Quay and 
Southampton Docks. And further, that passengers and 
passenger train traffic should be carried by such route at 
through rates from or to the Paddington station of the 
Great Western railway company to or from the Shawford, 



Ante, Vol. DL 210. 
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Eastleigh, Swaythling, St. Denys, Northam, and Southampton 1897. 
West stations of the London and South- Western railway Dnxwr, Nkw- 
oompany (suoh stations, with the exception of Southampton souralilrcroN 
"West, being intermediate stations between Shawford Junction Rt - Co * 
and Southampton). The application was also to extend the London 
rates in the previous application to goods other than those Wbbtebn 
mentioned in the order for which there were in existence A J^ wl^ g 
through rates on the London and South- Western railway. Q*°> 2 )» 

It appeared that Smithfield and Poplar were four and ten 
miles respectively further than Paddington, that the South- 
western company had a depot at Smithfield from which they 
carted to Nine Elms, and that they were in exaotly the same 
position at Poplar as the Great Western company. It also 
appeared that the South- Western company's rates by the com- 
peting route applied only to Nine Elms (to which station they 
were admittedly low, owing to sea carriage competition), and 
that their rates to Poplar and Smithfield were higher owing to 
the inoreased cost of carriage to those places. 

Kensington and Chelsea Basin stations were proved to be 
principally adapted for mineral traffic (a very small quantity of 
which would be sent to Southampton), and to be adequately 
served by the South- Western oompany. 

At Brentford the Great Western railway oompany had the 
advantage of a station at the riverside; while traffic coming from 
barges would have to be carted to the South- Western company's 
station. The South- Western railway oompany proved that their 
Southampton West station was on a different branch or line to 
their Southampton Town station, and that very little goods 
traffio was dealt with there, it being chiefly a passenger 
station. 

Littler 9 Q.C> H. D. Greene, Q.C. (Acworth with them), for 
the applicants. 

The rates having been granted to Paddington, the only 
question is, whether it is reasonable to have rates to these other 
stations. From Winchester the rates are grouped for all these 
London stations. Why should they not be grouped from 
Southampton, twelve miles further on P This is not an appli- 
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cation to fix a group rate ; but, the group rate being in existence, 
to apply it to certain traffic. 

They quoted Sir Frederiok Peel's judgment in the Severn and 
Wye Case ( l ). 

Cripps, Q.C., Asquithy Q.C. {Ernest Moon and Lord Robert 
Cecil with them), appeared for the London and South- Western 
railway ooinpany. 

In Zunz v. South-Eastern Ry. Co. ( 3 ), Cookburn, C.J., states 
clearly that the Railway and Canal Traffic Act of 1854 applies 
only to a company's own system. The " reasonable facilities " 
under this Act do not come into force until the relationship of 
carrier and consignor or consignee has arisen. The " due and 
reasonable facilities" to be afforded to a "continuous line" 
under section 2 of the same Act are physical facilities (e.g., 
timing of trains). Through booking was given in 1873 for the 
first time. 

In the case of Smithfield, Poplar, &c. (as opposed to Pad- 
dington), both the terminus a quo and the terminus ad quern on 
the existing and on the proposed route are the same. 

Both the Great Western and the South- Western have to pay 
a substantial sum to the North London railway for carriage to 
Poplar. The Great Western have to pay the Metropolitan to 
reach Smithfield, and the South- Western have to pay cartage. 

The Great Western are entitled to group Paddington and 
Smithfield as far as their own system is concerned, but not 
where it runs down a rate properly charged by the South- 
western, and of which there is no complaint. 

The Didcot company are not entitled to a lower rate for a 
worse route for the purpose of the diversion of traffic — this is 
not " just and reasonable " — under the Railway and Canal 
Traffio Act, 1888, s. 25, sub-s. 5. 

There is a pri?nd facie presumption against granting the 
application. First, it is a longer route, with twenty-four miles 
single line ; secondly, the South- Western railway company are 



(>) Ante, Vol. V. 170. 
(*) L. R. 4 Q. B. 539. 
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at both ends of the route proposed ; thirdly, the traffic to Pad- 1*97. 
dington since through rates were granted has been infinitesimal ; Didoot, New- 
and lastly, there is no evidence that the present South- Western Southampton 
rates are unreasonable. Such rates are kept down by water ^Co- 
competition. London 

JLND SoiJTH- 

Westebn 
The Court, by their judgment, held that the rates as regards Rt. Co. 

Poplar and Brentford must not be lower in amount than those (n . 2). 

which were in force by the London and South- Western railway 

company's route, and that as regards Brentford the rates should 

be for barged or imported traffic only : 

That no rate would be sanctioned to or from Smithfield which 
did not take adequately into account the difference in the cost 
of carriage between Paddington and Smithfield : 

That it would be of no publio advantage to grant a through 
rate between Southampton and Kensington or Chelsea Basin : 

That, as regards the Southampton West station, the South- 
western railway should not be required to deal there with 
classes of traffic vi& the through route, which for want of space, 
or suitable accommodation, they did not deal with rid their own 
route: 

It was further held, that through bookings should be granted 
by passenger trains between Paddington and the South- Western 
company's stations at Shawford, Eastleigh, Swaythling, St. 
Denys, Northam and Southampton West, subject to the appli- 
cant company taking the responsibility for any inconvenience 
as to train connections arising with regard to trains from 
Southampton West. 

The judgments of the Commissioners were as follows : — 

Collins, J. : I agree in the conclusion about to be read by 
Sir Frederick Peel, but in view of the argument which was 
addressed to us by the learned counsel for the South- Western 
railway company I desire to state shortly what I regard to be 
the principles by reference to whioh the right to through rates 
must be decided. 

The Traffio Act of 1854 provided by section 2 : " That every 
railway company, canal company and railway and canal 
company shall, according to their respective powers, afford all 
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reasonable facilities for the receiving and forwarding and 
delivering of traffio upon and from the several railways and 
canals belonging to or worked by such companies respectively, 
and for the return of carriages, trucks, boats and other 
vehicles, and no suoh company shall make or give any undue 
or unreasonable preference or advantage to or in favour of any 
particular person or company, or any particular description of 
traffio, in any respect whatsoever, nor shall any such company 
subjeot any particular person or company, or any particular 
description of traffic, to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever; and every railway 
company and canal company, and railway and canal company 
having or working railways or canals which form part of a 
continuous line of railway or canal or railway and canal 
communication, or which have the terminus station or wharf 
of the one near the terminus station or wharf of the other, 
shall afford all due and reasonable facilities for receiving and 
forwarding all the traffic arriving by one of such railways or 
canals by the other, without any unreasonable delay, and 
without any such preference or advantage, or prejudice or 
disadvantage, as aforesaid, and so that no obstruction may be 
offered to the publio desirous of using such railways or canals 
or railways and canals as a continuous line of communication, 
and so that all reasonable accommodation may, by means of the 
railways and canals of the several companies, be at all times 
afforded to the public in that behalf." This section was held by 
the Commissioners to give them jurisdiction to order through 
booking of both passengers and goods: see Innes v. London^ 
Brighton and South Coast By. Co. (*), and JJckficU v. South 
Eastern By. Co. ( 2 ). As the section gave no power to com- 
pel either company to take any sum less than it was actu- 
ally charging within its maximum the through booking 
so ordered was necessarily at the sum of the local rates on 
the two lines constituting the through route. The Act of 
1873, followed by the Act of 1888, gave power to order a 
through rate, and in connection therewith to compel the com- 

(') Ante, Vol. H. 165. 
(*) Ante, Vol. II. 214. 
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panies to be satisfied with less than their looal rates. Under 
the powers so extended, it became customary in railway 
parlance to describe orders whioh merely enjoined that the 
goods or passengers should be carried over two or more lines at 
one booking without interfering with the rates as " orders for 
through booking," while those that dealt with the rates as well 
were called " orders for through rates." It was quite true that 
in both cases a through rate was ordered, inasmuch as there was 
only one sum paid at a single booking in both oases, but in the 
latter case the amount of rate was fixed by the Commissioners, 
in the former it was fixed automatically by the addition of two 
local rates. It is worth while to observe that the method by 
which, in 1873, the Legislature conferred this jurisdiction upon 
the Commissioners was by first enacting that the facilities con- 
tained in section 2 of the Act of 1854 should include the due 
and reasonable receiving, forwarding and delivering by every 
railway company of through traffic at through rates or fares, 
and then proceeding to provide the conditions under which the 
jurisdiction should be exercised. It seems clear to me that 
section 2 of the Act of 1854 did, by its terms which I have 
read, confer upon the Commissioners the jurisdiction which 
they asserted to order through booking, but it is equally clear 
that it could only be ordered if it was reasonable in the interests 
of the public. The railways are to afford reasonable facilities, 
" so that no obstructions may be offered to the publio desirous 
of using such railways," and "so that all reasonable accom- 
modation be at all times afforded to the publio." Now the 
conditions imposed upon the exercise of the enlarged juris- 
diction conferred by the present Act, namely, by section 25 
of the Act of 1888, are (sub-section 5) : " The Commissioners 
shall consider whether the granting of a rate is a due 
and reasonable facility in the interest of the public, and 
whether, having regard to the circumstances, the route 
proposed is a reasonable route, and shall allow or refuse 
the rate accordingly, or fix such other rate as may seem to the 
Commissioners just and reasonable." Reasonableness, there- 
fore, and the interest of the publio, are the tests by which 
the demand must be tried in both cases. The Court of Appeal, 
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in their judgment in this case, have held that " through book- 
ing," in the sense in which I hare used it, oould only be granted 
in view of the consideration which I have just named as 
governing through rates. I do not understand the Court as 
holding that the Commissioners had no power under the Railway 
Traffic Act, 1854, to order through booking, and I have pointed 
out that, on the wording of the statute itself, its more limited 
jurisdiction cquld only be exercised on conditions described 
almost in identical language with those which govern the 
larger powers of the present enactment and that of 1873. No 
doubt language had been used by one of the Commissioners in 
this Court which might be thought to ignore those conditions, 
but, as pointed out by Lopes, L.J., a bond fide demand by 
members of the public, whether for themselves or their goods, 
to be carried over two public highways forming one continuous 
route at one booking, is so obviously reasonable, and for the 
public interest, that it might not be necessary in the case of 
such demand to emphasise these considerations. It is the right 
of every member of the public to have the freest possible use of 
the highways of the country, and railways are, in their origin, 
publio highways ; though the control of the means of locomo- 
tion and carriage upon them is necessarily in the hands of the 
companies who own them. In my opinion the owners of these 
highways have not even a primd facie right to the monopoly of 
any particular route. They cannot refuse to allow traffio to 
come on their line from another railway at any point where such 
railway joins theirs, and they cannot subject it to difficulties or 
delay in forwarding to which traffio coming over their own line 
to that point is not subjected. Nor have they, I think, any 
better claim to such monopoly, even though such traffio starts 
from a point which is reached by their own line as well as by 
that over which it has come to the common point. It must 
never be forgotten that the two supposed railways are simply 
highways meeting at a certain point, and the Legislature, in the 
passage from section 2 of the Act of 1854 which I have read, 
in terms, enacts that : " No obstruction be offered to the publio 
desirous of using them as a continuous line of communication." 
Therefore, where all that is asked is, that goods or persons shall 
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be allowed to travel at the sum of the local rates over the con- 
tinuous line formed by the two lines, if the demand is made 
bond fide by a member of the public, and a fortiori by a com- 
munity, there is ipso facto a strong primd facie case of reason- 
ableness and public interest, with no countervailing considera- 
tion except the trouble thrown upon either railway company in 
obliging it to do the sum in arithmetic involved in the process 
of through booking and accounting. As for the liability primd 
facie incurred by the booking company for damage happening 
off its own line, this can be met by conditions (see Zunz's Case) (*), 
or covered by the responsibility of the defaulting company in 
such a case, therefore there is no opposing right to the railway 
company except that of being spared the superfluous trouble. 
The trouble is not superfluous if there is a bond fide demand 
1 for the convenience, and the reasonableness and public interest 
are all one way. On the other hand, if the proposed rate 
involves compulsion upon the opposing company to accept a 
smaller sum than it is itself charging between the points on its 
own line, which now forms part of the through route, or if, the 
termini of the proposed through route being the same as those 
of an existing route, entirely in the hands of one company, a 
lower sum is proposed for the whole through rate than is 
charged by the company in possession of the existing route, 
other considerations arise. In the first case, to sanction the 
through rate involves an interference with the legal right of the 
opposing company to regulate its fares within its maximum. 
In the second case, the new rate, if sanctioned, may force the 
opposing company to lower its own rate to the new level, 
although its existing rate may be perfectly reasonable. 

Now, it is clearly, in my opinion, primd facie against the 
public interest to interfere with vested legal rights unless some 
compensation or equivalent is given ; there must be therefore 
evidence of public interest and reasonableness in favour of the 
rate and route adequate to outweigh these countervailing con- 
siderations. So likewise, while healthy competition is in the 
interests of the public, unhealthy competition is not in its 
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interest, and when the proposed through rate is lower than the 
existing single rate, this is an important consideration. It is 
ohvious that, where the proposed through route passes over only 
a small part of the line belonging to the oompany in possession 
of the existing route, it might be possible to allow to it its full 
local rate on the part traversed out of the through rate, and yet 
cut down the figure of the through rate so low as to make it 
unremunerative, with the result that the company in possession 
would be forced to lower its rates to the new figures. Suoh a 
competition, which might result in the exhaustion of one of the 
competitors, could not in the long run be in the public interest, 
and this would be a factor in the question to be decided by the 
Commissioners. Here the reasonableness of the route as 
between Paddington and Southampton was decided in the last 
case ; the difference in length, 12 to 15 miles, need not in the 
case of passengers represent a difference in time of more than 
half an hour if the two companies choose, as we are told they 
will choose, to work it in competition with the South- Western 
route. And this, for persons residing in the Paddington district, 
is not more than an equivalent for the time taken in going by 
cab or omnibus to Waterloo. In the case of goods the extra 
distance is of still less moment. Many instances were given in 
evidence, of competition successfully carried on, where the 
difference in distance was very much greater. The reasonable- 
ness of the route being deoided, and there being proof of a 
large public demand for a rate, the rate proposed was the same 
as that which the South- Western was itself charging between 
the same points, and that company did not, and could not, object 
to the quantum of the rates or the proposed apportionment. 
Their objection then and now was to the introduction of a com- 
petitor into what they regarded as their territory, and the 
consequent possible interference with the free hand which they 
have heretofore enjoyed. For the reasons I have given, I think 
the objection has no legal foundation, and that the granting of 
the rate was inevitable. The route and rate between London 
and Southampton having been granted in that oase, I should 
have thought that rates between the places grouped by the 
South- Western railway oompany under the Southampton rate 
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on the one hand, and by the Great Western railway company 
under Paddington on the other, would have followed as a matter 
of course as subsidiary and incident to the main decision. If 
the public are to have the benefit of the new route, it is obvious 
that it must not be hampered by distinctions necessitating 
inquiry by intending consignors as to which of the grouped 
stations may be used. Broadly, I think the last decision had 
the effect of giving the public the advantage of the Great 
Western route and all its London facilities to and from South- 
ampton and all subsidiary stations. But though a rate was, I 
think, inevitable, it did not follow that it should be the same as 
that already granted to and from Paddington, and I agree in 
the conclusion which Sir Frederick Peel has arrived at on this 
point ; neither do I differ in his decision as to Chelsea, though, 
speaking for myself, I should have included it on the principles 
I have stated. The Act itself clearly contemplates a through 
route between the same termini as an existing route ; see sub- 
section 9 of section 25 of the Act of 1888, which enacts that it 
shall not be lawful for the Commissioners to compel any oom- 
pany to acoept lower mileage rates than the mileage rates which 
such oompany may, for the time being, legally be charging for 
like traffic carried by a like mode of transit on any other line of 
communications between the same points being the points of 
departure and arrival of the through route. The application, 
therefore, must be allowed, with such modifications as will be 
stated by Sir Frederick Peel. 
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Sir Frederick Peel : The Didcot company apply for through 
rates rid their railway for traffio between Southampton and the 
Great "Western stations in London, at Poplar, Smithfield, Brent- 
ford, Kensington and Chelsea Basin. The proposed route is 
that by which through class rates, station to station, were 
allowed by us last year for traffic between Southampton and the 
Great Western station at Paddington, and though it is not as 
short as the South-Western route to London, and involves a 
working over twenty-six miles of single line, it is on the whole 
a reasonable and practicable route. But as regards its London 
end there is this difference between the Great Western stations 

2(2) 
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1897. in this and the former case, that traffic coming to Paddington 
Didoot, New- could only be offered to the Great "Western, whereas traffio 
So^umfton coming to Poplar, or any of the other station?, may also be 

Rt. Co. offered to the South- Western; for that company, equally with 

London the Great Western, receives and delivers traffio at each of them. 

Western" Taking Poplar first, Poplar traffic for either the South- 
and^thebs Western or the Great Western passes over the North London 

(No. 2). railway, and for haulage between Poplar and Acton (Great 
SirrTpeel Western) and Poplar and Kew Bridge (South- Western) each 
company pays a toll of 3*. 3d. a ton. To provide for this pay- 
ment the South- Western company's rates by rail from Poplar to 
Southampton are higher than their Nine Elms rates. The rate, 
for instance, for articles in Class 1 from Nine Elms is 12*. 11</., 
and from Poplar 15*. 9d. But the Didcot company propose 
that with the exception of Classes A. and B., and certain special 
rates, as to which they make an addition to the through rates 
from Paddington of about 2s. 9d. per ton, the rates Poplar to 
Southampton rid the Great Western and Didcot railways should 
be the same as are charged from Paddington, their reason being 
that the Great Western have recently made their local rates 
from Paddington applicable under certain conditions to their 
other London stations. 

Now the points which we have to consider and determine are 
whether the rates proposed are of a just and reasonable amount, 
and whether public interests will be served by their being 
granted, and on the latter point, and as to whether reasonable 
facilities exist for sending goods all the way by rail between 
Poplar and Southampton, it seems to me, upon the evidence, 
that the means provided for that purpose by the South- Western 
company by their route leave no cause of complaint, and that 
no real advantage would accrue to the public through having 
the different route proposed by the applicants. It seems to me 
also, on the other point, that it would not be fair to the South- 
western to sanction traffic being carried by the through route 
at rates lower in amount than are in force by the South- Western 
railway. It is already carried at rates lower in proportion to 
distance than the South- Western rates, and it would not, I 
think, be expedient to make any further difference between 
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them ; the oost of oarrying from Poplar being greater than from 1897. 
Nine Elms, and the Nine Elms rates being admittedly low from Didoot, Nsw- 
the sea carriage competition, the South- Western may reasonably sotrraLaroN 
be allowed to have a higher charge from Poplar than from Nine B,Y - Co - 
Elms, and consequently to have also a corresponding addition London 
made to any through rates by a competing route where there Western" 
would be the same extra oost of oaniage to justify it. AND^rmsRe 

Smithfield, whioh is the next station, has railway oommunica- ( No - 2 )- 
tion with Paddington by the line of the Metropolitan company, gj r p7p e6 i. 
and under an agreement made in 1868 with that company, the 
Great Western have, and exercise, the power of running a 
limited number of goods and passenger trains during the night 
at a oost of lOd. a ton for use of the line. On this aocount 
Southampton may be regarded as to some extent more accessible 
from Smithfield by the through route than by the line of the 
South- Western, who, though they have a receiving office at 
Smithfield, cart all their traffic to and from Nine Elms or 
Waterloo, and that their carting arrangements are efficient may 
be inferred from Mr. Owens' statement that they get the bulk 
of the meat traffic from Smithfield to Winchester, where the 
Great Western directly compete with them. Still, there are no 
doubt occasions when it would be convenient that facilities 
should exist for loading direct into railway trucks at Smithfield. 
But I see no reason why the convenience should not be paid for. 
The Metropolitan company think lOd. a ton a very inadequate 
payment at the present time for the use of their line, whatever 
it may have been thirty years ago, and there is besides the cost 
of carrying between Smithfield and Paddington. But the 
Didcot company propose that the through rates from Smithfield, 
as compared with those from Paddington, should be only lOd, 
more for Classes A. and B. and for certain articles carried at 
special rates, and for all other traffic should be of the same 
amount. This would oblige the South- Western to reduce their 
existing Smithfield rates to the level of the Paddington or Nine 
Elms rates, or, in other words, to make no charge for carting 
their Smithfield traffic to and from Nine Elms. The carriage 
over the Metropolitan line may be a less expensive service than 
the carting by road, but to make no charge for it, having regard 
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1897. to how that would affect the South- Western, would not be fair 

Dn>ooi\ Nbw- to that company, and I think we should decline to sanction any 

SotShamptok through rates in the fixing of which the difference in the cost 

Rt^Co. between Smithfield and Paddington has not been adequately 

London taken into aooount. The difference would not accord with a 

Webtkhn charge under 1«. 6d. a ton for articles in the lower classes or 

nn) 1 OTms <»™d a t rates speoially low, and for other artioles the charge 

( No - 2 )» should, like the company's railway rates or collecting oharges 

Sir F. Peel, by road, vary acoording to "how the articles are classed, but 

~~ before fixing the actual rates of charge for this item of cost we 

desire that a soale prepared on that principle should be submitted 

to us by the companies. 

Kensington is on the "West London, a line owned jointly by 
the London and North- Western and Great Western. Any 
Kensington traffic to or from South- Western stations is dealt 
with by the North- Western company as agents for the South- 
western, and is exchanged at Kew or Glapham Junction, and 
the same is the case at Chelsea Basin, whioh is on the West 
London Extension line. These stations are neither of them laid 
out or adapted for ordinary goods traffio, but for minerals, and 
the traffio for which they are used, and which may be destined 
for South- Western stations, the South- Western and North- 
Western oompanies, acting together, give every f aoility for their 
being sent by their route. The quantity, however, requiring to 
be sent to the Southampton station is very small, and I do not 
think the granting of a through rate in respect of it would be of 
any public advantage. 

At Brentford the South- Western station is well placed for 
serving the town and its traffio, but for imported or barged 
traffio it is not in so good a position as the Great Western 
station. It is only for this dock traffio that a through rate to 
Southampton might be of use, and that through rates are, it 
would seem, really asked. Goods coming to Brentford by barge 
can be put into Great Western trucks at the dock and taken on 
thence by Southall to Beading, and it would be an advantage 
to the public, where traffic has arrived at the dock, to be able to 
save the cost of carting it to where the South- Western trucks 
can be loaded. But the through rates as to amount must agree 
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with the South- Western rates in operation at Brentford, and 
these, it is stated, are not in all oases the same as the Nine Elms 
rates or the rates named in the application. 

The Didoot company further ask that to the list of rates in 
force under our order of last year between Southampton and 
Paddington and Southampton and Reading a large number of 
dock and other rates, as set forth in schedules annexed to their 
application, may be added, and that Southampton West may be 
as Southampton Town as regards its being a terminus in respect 
of through rates allowed. They ask, too, for through bookings 
by passenger trains between Paddington and the South- Western 
stations at Shawf ord, Eastleigh, Swaythling, St. Denys, Northam 
and Southampton West. It seems to me that it will be in 
accordance with our decision last year to allow these parts of the 
Didoot application, except that as regards Southampton West, 
keeping in view the object of avoiding inoonvenienoe to any 
company in extending facilities to the public, the South- Wes- 
tern should not be required to deal there with classes of traffic 
vid the through route, which, for want of space or of suitable 
accommodation, they do not deal with ei& their own route. 
Southampton West is ohiefly a passenger station, and has none 
of the works or conveniences, such as a goods shed, which make 
a station suitable to be used for a general goods traffic Still it 
is a goods station for some traffic, though the quantity it can 
accommodate may be limited, and to the extent which the cir- 
cumstances peculiar to it admit of it, should be open to traders 
to send to and from it by the through route. Then as to 
through bookings by passenger train, Southampton West and 
Southampton Town are on different branches or lines, and each 
has its separate servioe of trains. It is hardly possible that 
their respective trains can both fit in as to times with the Didcot 
servioe at Winchester, or that passengers desiring to proceed by 
the through route should not, in one or other case, be delayed 
on their journey, but, subject to the Didcot company taking 
the responsibility for any inoonvenienoe of this sort, the through 
bookings in question may be allowed. 
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Lord Cobham : It is not neoessary for me to add much to the 
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1897. judgment just delivered. Upon the question of the reasonable- 
Didcot, Nbw- ness of the route between Paddington and Southampton, vid 
Southampton Newbury, I expressed my opinion last year, and I cannot say 
Kt. Co. .£1^ ^ e evidence in this case has led me to qualify the oonolu- 
Londok sion at which I then arrived. My views, however, did not 
Western prevail, and in considering the present case I think myself 
and^Sthebs k° un( l to start with the established assumption that the route 
(No. 2). Jq question is a reasonable route. If that be admitted, the 
Lord CoWMun. granting of through rates (reserving the question of amount) to 
and from the Great Western stations at Smithfield and Brent- 
ford seems to be the necessary consequence. At Smithfield the 
Great Western have their own station, between whioh and 
Paddington there is communication by rail. But the South- 
western have no station at Smithfield, and they cart the large 
traffic which they deal with in that neighbourhood to and from 
Nine Elms. If the Paddington and Southampton route be a 
reasonable route, a fortiori that route prolonged to Smithfield 
must be a reasonable route, and the granting of through rates 
over it cannot, I think, be resisted. The same reasoning 
applies to the Great Western station at Brentford, which serves 
the river dock there, while the South Western station is some 
distance away from it. The case of Poplar is not so dear, for 
there, unlike Paddington, Brentford and Smithfield, the South- 
western have the use of a station connected by rail with their 
main line, and the chief ground upon whioh the Paddington 
and Southampton through rates were granted was that that 
route and the Southampton route did not, as is the case with 
the Southampton and Poplar route, possess common termini. 
It is true that the South- Western are only at Poplar through 
their agents, the London and North- Western company, but 
from the point of view of the public interest, I do not think that 
that distinction is of much importance. There would, however, 
be a manifest inconvenience in granting through rates to Pad- 
dington and Smithfield and denying them to Poplar, and as I 
have to assume that there will be a substantial traffio to and 
from that station over the Newbury route, I think the through 
rates must be granted in this case also. 

With regard to the remaining points raised in the application, 
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excepting the amounts of the proposed rates, I need not add to 1897. 
what has been already said, with which, having regard to the Dldoot, New- 

i • • • j i • t BUBT AND 

decision in the previous case, I ooncur. Southampton 

In proposing through rates between Southampton and various Ry ^ °°' 
Great Western stations in London equal in amount to those London 

. AND SOUTH- 

oharged between Southampton and Nine Elms and South- Wbbtbbk 
ampton and Paddington, the applicants have raised an impor- ^^ othxbs 
tant question of principle. The effect of their proposal, if ( No - 2 )- 
sanctioned, would be that the South- Western company would Lord Cobham. 
have to convey their traffio to and from these distant points at - 
the same rate as that charged at Nine Elms, or lose the traffio 
altogether. This of itself is not a conclusive objection to the 
proposal of the applicants. As Mr. Littler said, the effect of 
granting through rates is often to reduoe rates, and where this 
is done by fair competition the effect is perfectly legitimate. 
But to ensure this fair competition the Legislature has required 
that the through rates sanctioned by this Court should, in their 
judgment, be just and reasonable. It was not the intention of 
Parliament, nor has it been the practioe of this Court, to 
encourage applications for through rates, the only effect of 
which would be to transfer traffio from one route to another 
or to reduce reasonable rates. In the present instance we know 
that the Southampton and Nine Elms rates, especially the back 
rates, are not, at all events, unreasonably high. They are fixed 
with regard to the sea competition, and they apply to one 
station — Nine Elms — and to no London station beyond. On 
the other hand, the applicants propose not only to convey traffio 
to and from Paddington by a route belonging to three different 
railway companies, and 16 miles longer than the South- Western 
route, at the low Nine Elms rates, but to oarry it, excepting 
some specially low-rated traffio, to and from Smithfield and 
Poplar, 4 and 10 miles further respectively at the same rates. 
There is, then, so strong a primd facie presumption that these 
rates would only yield a bare profit, and would not, within the 
meaning of section 25 of the Traffio Act, be just and reasonable 
rates, that I think it was incumbent upon the applicants to 
justify their proposals, even though the South- Western com- 
pany made no counter proposition, but contented themselves 
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1897. with the plea that the rates proposed were too low. Mr. Littler 



Didoot, New- quoted a judgment of Mr. Commissioner Price in which he said : 

Soctotajiwow " ^ * ne route selected be not the best route, its inferiority will 
Rt. Co. manifest itself either in greater cost of working or a less expedi- 
Lohdoh tious delivery. But the first of these objections applies only to 
Westkbw the line on which the greater cost arises, and if the worker of 

ato tomcra *k ft * Hue does not raise it, it is not for us to do so." I doubt 
(No. 2). whether Mr. Price, in saying this, had in his mind any such 

Lord Cobiam. oase ** * ae present. Certainly at that time through rates had 
~^"~ never been granted over a route between which and the existing 
route there was suoh disparity as in the case here. If a general 
application be given to the principle laid down it would be open 
to any company owning a link in a possible route between the 
large towns to bid for and olaim a share in the traffio at a rate 
which, while giving them a bare margin of profit, would ruin- 
ously affect the profits of the company owning the existing 
route. Railway oompanies are frequently so circumstanced that 
they would gladly take traffic on any terms promising the least 
profit. A railway oompany proposing through rates may stand 
to lose nothing by their application ; they may, like the Didcot 
oompany, be merely receiving a percentage of the gross reoeipts 
of their line, and an increased traffic, carried at whatever rates, 
means increased profits to them. The reasonableness of through 
rates proposed under such ciroumstances as these cannot be 
aooepted without proof, and should be strictly scrutinised. If 
a contrary doctrine were to prevail under cover of judicial 
through rates, undue competition not contemplated by Parlia- 
ment would be set up, and much of the railway traffio of the 
country would fall to the lowest bidder. 

I am, therefore, entirely in acoord with my colleagues in 
their refusal to regard the Nine Elms rates as the just measure 
of the through rates to be granted to and from Great Western 
stations east of Paddington, starting from the assumption that 
the Paddington through rates are reasonable. I agree that the 
measure of the Poplar through rates should be the existing 
South- Western rates at that station. At Brentford, the ques- 
tion of the quantum of the new rates does not arise, as the 
South- Western charge the same rates from Brentford as from 
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Nine Elms, and under the through rates it is not proposed to 
charge less. As for Smithfield, where the South- Western do 
not possess, or, at all events, do not make use of railway 
facilities, I think that the right principle has been laid down 
that the rates should be the Paddington rates, plus the cost of 
the conveyance between Smithfield and Paddington. 

[Solicitors for the London and South-Western railway com- 
pany : Bircham 8f Co. 



1897. 
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London 
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AND OtHKBB 

(No. 2). 



Solicitor for the Great Western railway company : R. R. Nekon. 



Solicitors for the Didoot, Newbury and Southampton railway 
company : Lake Sf Lake."] 
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South Yorkshire Coal Owners' Assurance Society 



e>. 



July 13, 

December 1, 

2, 3, 1896, 

February 5, 

1897. 



Midland Railway Company ( l ). 

Increase of Coal Rates — Justification of Increase — Comparative Tables — 
Coal Waggons— Railway and Canal Traffic Act, 1894 (57 <fe 58 Vict. 
c. 54), s. 1. 

Section 1, sub- section 1, of the Bail way and Canal Traffic Act, 1894, enacts 
that : " Where a railway company have, either alone or jointly with any other 
railway company or companies, since the last day of December, 1892, directly 
or indirectly increased, or hereafter increase directly or indirectly, any rate or 
charge, then if any complaint is made that the rate or charge is unreasonable, 
it shall lie on the company to prove that the increase of the rate or charge is 
reasonable, and for that purpose it shall not be sufficient to show that the rate 
or charge is within any limit fixed by an Act of Parliament or by any provisional 
Order confirmed by Act of Parliament." 

Upon a complaint under the above section by colliery owners that, whereas 
the rates and charges made by the railway company for the conveyance of ooal 
were, prior to the 1st of January, 1893, based and calculated upon the carriage 
of 21 cwt. to the ton, of which 1 cwt. was an allowance for " wastage," they 
were now based and calculated upon the carriage of 20} cwt. to the ton, and 
that this admittedly resulted in an increase of 2} per cent, upon the rate formerly 
charged to the applicants, and that such increase was unreasonable. 

Meld by Collins, J., and Loed Cobham (Sib Frederick Peel dissenting) 
that the railway company having shown at least a proportional increase in the 
cost of working the traffic between the year 1877, when the original rates were 
fixed, and the year 1892, the increase of rate was reasonable ; that the fact that 
since 1880 the railway company had supplied waggons for the mineral trade as 
carriers of minerals, for the use of which a separate rate was charged, did not 
necessitate the exclusion of this branch of their business from the general 
account (for purposes of comparison, in order to ascertain a reasonable con- 
veyance rate), because the trader providing his own waggons was also benefited 
by the increased facility and greater economy with which the traffic was 
handled ; and that the cost of providing relief men for mineral trains, which 
was necessitated by the shortened hours of labour and the fact that such trains 
had to stand on one side for goods and passenger trains, was an item properly 
attributable to the mineral traffic, which must be worked subject to the ordinary 
conditions on a highway. 



(') Before Collins, J., and Commissioners Sir Frederick Peel and Viscount 
Cobham, sitting at the Boy al .Courts of Justice, London. 



RAILWAY AND CANAL TRAFFIC CASES. 29 

Per Sib F. Peel: That this cost of providing relief men for mineral trains 1896, 1897. 

being a new expense, which, according to the railway company's tables of cost — 

of locomotive power, mineral trains were able to be run without until 1889 or Yomma 
1890, in so far as the extra men were required in consequence of the company q oal Owners' 
running trains for various services and having to work them over the same line Assurangb 
at different rates of speed, should* be treated as a general charge, and be Society 
distributed over the entire traffic, and not laid on one branch of it only. Midland 

Held, by the Court, that a comparison of expenditure and receipts in any two Ry. Co. 
years is a fair method of comparison where no special disturbing elements can 
be proved to exist. For a comparison based on train mileage to be of value, it 
must be shown that the conditions of working the traffic in the two compared 
years have remained substantially constant ; which was not the case in the 
years 1877 and 1892, since in the latter year there was a larger proportion of 
long distance traffic, a mile of which brought in a smaller rate and was traversed 
at less cost than a mile of short distance traffic. 

This was an application under section 1 of the Railway and 
Canal Traffic Act, 1894. 

The applicants oomplained of an increase of 2 J per cent, on 
the railway company's coal rates since 31st December, 1892, 
occasioned by their only allowing 20J owt., instead of 21 owt. 
as formerly, to the ton. 

The railway company, by their answer, stated that before 
and up to 1st January, 1893, the rates in force in respect of 
coal were charged upon the ton of 20 cwt., but before that date, 
in addition to the coal upon which a charge was made, 1 cwt. to 
the ton was in many oases loaded when coal was destined other- 
wise than for shipment, and for this additional cwt. no charge 
was made by the railway company. The practice of allowing 
1 cwt. to the ton to be loaded in addition to the amount charged 
for by the railway oompany was adopted because 1 cwt. was 
considered to secure freighters against the wastage in transit of 
such coal conveyed by the railway oompany. The practice of 
loading 21 cwt. per ton but charging for 20 owt. was also 
adopted by the members of the applicant society. Owing 
to improvements in the facilities and conveniences afforded 
by the railway oompany for the conveyance of coal and in 
the conditions of transit, the amount of wastage has been 
materially diminished, and since the 1st January, 1893, the 
railway company have reduced the amount of coal which may 
be loaded without any charge for it being made to 2 owt. per 
truok. The allowance of 2 owt. per truck for wastage is suffi- 
cient to cover any loss of weight in transit. 
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The railway company stated that the improvements in the 
facilities and conveniences afforded by them for the conveyance 
of ooal, and in the conditions of transit were as follows : — 

(a) The increased provision and use of separate lines for fast 

and slow traffic. 

(b) The increased provision of sidings for the shunting and 

marshalling and also for the storage of coal traffic 

(o) The improved arrangements and working of signals. 

(d) Improvements in the design and construction of waggons. 

And that these improvements had been continuously intro- 
duced and extended for many years. 

The other facts of the case and the arguments of counsel are 
sufficiently stated in the judgments. 



Sir R. Reid, Q.C 9 and Balfour Browne, Q.C. (Sutton with 
them), appeared for the applicants. 

C. A. Cripps, Q.C., and Asquith, Q.C. (Ernest Moon with 
them), appeared for the Midland railway company. 

Collins, J. : This is an application made under section 1 of 
the Bail way and Canal Traffic Act, 1894, alleging that the. 
respondents have, since the last day of December, 1892, directly 
or indirectly raised the rates theretofore charged to the appli- 
cants, who are colliery owners, for ooal carried by the respon- 
dents from the several collieries of the applicants to various 
place's on the respondents' line. It is avowedly brought for the 
purpose of re-opening upon fresh materials, or at all events upon 
further discussion, the questions decided in Rickett and Othe> % % 
v. Midland Railway Company ( J ), subjeot to this difference, that 
whereas in that case the railway company had to justify the 
total indirect increase of rate involved in substituting for the 
old praotioe of carrying 21 cwt. per ton an arrangement whereby 
they carried 20 cwt. only, but with an allowance of 2 cwt. for 
every eight ton truck — i.e. 9 162 cwt. instead of 168 cwt. for the 
eight ton rate — they now seek only to justify the rate based 



( l ) Ante, Vol. IX. 107. 
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Midland 
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upon a further modification of that arrangement whereby they 1896, 1897. 
have sought to give effect to our judgment in that case. South 

They now carry 164 cwt. instead of 162 cwt. per eight ton o 0i £ch5£L» 
truck — i.e., 20 J cwt. per ton instead of 21 cwt. for the ton rate. A ^^ rcB 
It is admitted that this results in an increase of 2£ per cent. 
upon the rate formerly oharged to the applicants, and this in- 
crease and no more the respondents now seek to justify. 

The applicants complain of the increase, and also of the mode 
in which it is effected, claiming, as they express it, "a net rate 
for a net weight." The onus being thrown on to the railway 
company on proof of these facts, they based their justification 
on the same grounds as in the former case, and on the first 
stage of the hearing put in accounts in support of them the 
same as those which they had there relied upon, with one modi- 
fication, namely, a new and more accurate statement, as they 
contended, of locomotive expenses in the two contrasted years, 
namely, 1880 and 1892. An adjournment was granted at the 
instance of the applicants to enable them to deal with this modi- 
fication, and also to give them an opportunity of examining and 
testing by their own accountants the tables put in by the respon- 
dents. As the result of this investigation they were able at the 
resigned hearing in December to lay before us a statement for 
the year 1877, prepared on exactly the same basis as those 
already before us for 1880 and 1892, and also to advance argu- 
ments based upon a more complete examination and disseotion 
of the existing tables than had been possible when they wore 
first laid before us. So far as the legal aspect of the case is 
concerned, it was conducted on both sides wholly upon the lines 
laid down in the last case, and it is therefore unnecessary again 
to refer to them. But on the facts the case for the respondents 
was subjected to most merciless criticism by Sir B>. T. Reid in 
speeches marked by extraordinary clearness and ability, and 
supported by the evidence of experts who had had ample oppor- 
tunity of thorough investigation. We are therefore justified, I 
suppose, in thinking that now at all events all that can be said 
against it has been said. 

As the legal element has been eliminated I might perhaps, 
upon a question of fact, be excused from giving more than a 
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1896, 1897. simple verdict, leaving to my colleagues the task of threading 

South their way through these complicated accounts, and of analysing 

Coax Owners' an< ^ testing the principles upon which the opposing contentions 

ASSTTBAITOB 



Society 
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Ry. Co. 
Collins, J. 



of the parties with respect to them are based. The case is, how- 
ever, so much removed from a simple question of fact, depend- 
ing as it does rather on the principles applicable to the due 
appreciation of the facts than upon any difference upon the facts 
themselves, and it has been so closely and ably argued by counsel 
on both sides that I feel bound to give reasons for my opinion. 

The applicants attacked the position of the company on two 
main lines. They insisted, and properly, that it lay on the 
company to prove their justification ; that the duty of the appli- 
cants, therefore, was to criticise the method adopted by the com- 
pany—not to suggest a better one ; and accordingly they urged, 
firstly, that the comparison which the respondents' accounts 
were framed to present, namely, that of the ratio of expenses to 
receipts in two contrasted years, was in itself hopelessly mislead- 
ing, being vitiated by the ineradicable fallacy of confounding 
reduced receipts with increased expenditure ; secondly, that the 
accounts as framed involved apportionments purely arbitrary 
and hypothetical of large classes of expenditure among the three 
great divisions of traffic, passengers, goods and minerals; 
and further they pointed to certain specific items which they 
said, even if the principle of the respondents' accounts were 
accepted, ought to be excluded, and if excluded would annul 
the supposed percentage of increased cost of work shown on the 
tables for the later year. They further impugned the years 
chosen for comparison, and urged that 1877 would be fairer 
than 1880, as it was the year in which the original rates were 
fixed. 

These points, with the exception of the speoiai items, were 
thoroughly considered in the earlier case, and the additional 
discussion they have now undergone has confirmed me in the 
opinion I then expressed, that a comparison of expenditure and 
receipts may be a fair standard by which to try the question, 
and, I will add, is in this case the fairest that can be applied. 

Sir Robert Eeid indeed admitted that theoretically it might 
be a fair standard if all elements disturbing the comparison 
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could be eliminated, but be denied that it could be in praotioe 1896, 1897. 
for the reason already stated, and be asserted that that disturb- South 



V. 

Midland 
Ry. Co. 

Collins, J. 



ing cause was conspicuously present in the case before us ; that to^omnsL' 
receipts in fact had fallen, and that expenses had fallen ^f^^ 38 
also, and that either or both of these facts would suffice 
to upset the whole table. Furthermore that a falling off 
in reoeipts in either of the other two heads, passengers 
or goods, would alter the ratio of reoeipts to expenditure in 
the case of minerals, by assigning to them an undue share of 
those expenses which were apportioned to them in proportion to 
gross reoeipts on the accounts before us, and that even if all these 
criticisms could be answered there was a proved alteration 
between 1880 and 1892 in the nature of the mineral traffic 
resulting in a much larger proportion of long distance traffio 
being done in the later year. On this last point he based a 
double argument ; first, that in itself it was a disturbing factor 
vitiating the comparison, and secondly, that since long distanoe 
traffio is admittedly done at a less cost per train mile, and as 
the train mile is, as he contended, the true standard of the 
whole work done by the oarrier, it demonstrated that the busi- 
ness was now being carried on at less cost. It is due to 
counsel of such eminence that I should give my reasons for re- 
jecting arguments put forward with so much force and clear- 
ness. I thoroughly agree that there can be no fair comparison 
of the relation of receipts to expenditure in two given years 
unless specially disturbing factors, if they exist, can be elimi- 
nated. I agree that a fall in receipts as distinguished from a 
rise in expenses in one or all of the three heads of traffic, would 
be such a disturbing factor, but I am satisfied that nothing of 
the kind has taken place. There has been no change of rate 
within the period covered by the comparison in any of the three 
branches. The evidence of Mr. Turner was clear upon this 
point, and such alterations as have been made in the oompany's 
business by encouraging third class traffic in the case of passen- 
gers and by developing long distanoe traffio in the case of 
minerals have been adopted because the return to be got from 
them was, apart from the element of increased cost of work, at 
least equal to that whioh they got before. Mr. Turner and 
b. 3 
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1896, 1897. Sir Henry Oakley satisfied me that such was the case, and I 

South think the accounts support it. But failing to extract any 

CtoALOwNBEs* admissions from witnesses which would support his contention, 



Society 
v. 

luDLAUD 

Rt. Co. 
Collins, J. 



Sir Robert Keid relied on figures taken from the accounts 
themselves, whioh he claimed were conclusive in his favour. 
These figures show, both in the case of passengers and mineral 
traffic, that since 1877, the receipts per train mile have gone 
down, and the expenses have gone down also, though not 
quite to the same extent, and he claims that this shows, both 
that receipts have fallen, which would upset the standard of the 
tables, and that expenses have diminished, whioh disproves the 
respondents' case. This put in different ways and viewed in 
different aspects, was the basis of his whole attack upon the 
tables ; in fact it underlies his whole position. Involving, as it 
does in my judgment, more than one obvious fallacy, I am the 
less loth to assign the credit of it where it is really due, namely, 
to the experts who advised him in the case, in whose evidence it 
appears in various forms, without the glamour thrown over it by 
skilful statement. To say that receipts per train mile have 
diminished in one year as compared with another is not ad rem 
in this discussion, unless you are comparing the same train mile 
in each year. It is obvious here that you are not ; indeed it 
may almost be said that ex hypothm you are not. It was 
admitted on all hands by experts and counsel, both on positive 
evidence, and from the figures themselves, that there had been 
a considerably larger proportion of long distance traffic in later 
years, and therefore the train mile taken for comparison in the 
later year may be supposed to be one of a larger number con- 
stituting a long distance delivery ; that in the earlier year one 
of a smaller number forming a short distance delivery. Every 
mile of a long distance journey, as is well known, brings in a 
smaller receipt in the shape of rate, and is also traversed at a 
less cost, since many of the charges are fixed and others do not 
increase in proportion with the mileage. What bearing then 
can it have on the discussion to point out that this latter mile 
brings in a less receipt than the former P It is irrelevant on 
both points urged ; first, because it involves a comparison of 
things not similar ; secondly, because a diminished receipt per 
mile is not incompatible with an improved annual return. And 
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jet it is on this fact that the argument is based that there has 1896, 1897. 
been a drop in receipts in the later as compared with the former South 
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year, and that the tables are therefore vitiated. But this is only co^qwnkbb* 
one aspect of the fallacy. It appears again in the argument ^gJJJjJJJ^ 
(1) That the expenses have diminished in fact; (2) That though 
diminished in fact they would seem to have increased if tried by 
their relation to receipts; because not having diminished in 
quite the same proportion, they seem to bear a larger rela- 
tion to them than they did in the former year. Much stress 
was laid on this aspect of the fallacy by Mr. Barnes and 
Mr. Rhodes, which reappears once more when Sir Robert 
Reid, asserting and contending that the accounts demon- 
strated a large increase or substitution of long distance traffic, 
claimed that the reduced expenditure per train mile established 
his position that the cost at which the carrier's work was done 
had diminished and not increased. Of course, if precisely the 
same proportion of long and of short distance traffic were carried 
in the two contrasted years there might be a sound comparison 
of the cost and receipt per train mile. But unless you can 
secure this condition the comparison is worthless, and even mis- 
leading, if it be sought to found an inference therefrom as to 
the increase or diminution of cost. In this case it is proved not 
only that there has been a larger proportion of long distance 
traffic, with the results I have pointed out, but also that in the 
later year, owing to the conditions under whioh mineral traffic 
must now be handled, a great deal more shunting had to be 
done per mile of journey. This swells the total mileage, and 
by enlarging the divisor makes it appear that each train mile in 
the later year is done at a smaller cost. It is the practical 
impossibility of disengaging the train mile test from these dis- 
turbing elements that makes it quite inapplicable as a standard 
in this case. The same observations apply to a comparison of 
the cost per ton, which is equally disturbed by the same factors. 
Even if it should appear that the average journey per ton was 
the same in the years compared, it would not follow that the 
proportions of long and short distance traffic had not been 
altered ; and any such alterations would vitiate the comparison. 
I think, therefore, the attaok directed against the tables gene- 

3(2) 
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1896, 1807. rally wholly failed ; and, as I said in the former case, I see no 

South reason why the principles of apportionment adopted, which are 

Coal Ownbbs' the same for each year, should vitiate the comparison under the 

^Soctbxt* JJ enera l conditions which have been proved to exist ; and I now 

*• proceed to consider whether, accepting the principles on which 
Midland 

Rt. Co. the tables are prepared, as affording a fair basis of comparison 
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in the absence of special disturbing elements, such elements exist 
in this case, and to what extent, if any, they affect the result. 

The applicants point out three items, each of which they say 
is improperly included in the account. First, a sum for repairs 
and renewals, which they say when dissected shows that in 1892 
a charge for renewal of passenger engines is thrown on to the 
mineral expenses. This is a small item, and if taken out would 
reduce the percentage of increased cost shown on the table for 
1892 by '47 only. Secondly, a sum for repairs of waggons, as 
to which they contend that relating, as it does, to the business 
of supplying waggons which the company have chosen to 
embark in, and in respect of whioh they charge a separate rate, 
it ought not to have any place in an account framed to show an 
increase of expense justifying an increase of the haulage rate. 
This is an important item, and if eliminated from the account 
would make a deduction of 4*35 in the percentage of expenses. 
Thirdly, an item for relief men. This represents a sum spent in 
wages of extra men employed to relieve those engaged in working 
the mineral trains. This relief has become necessary by reason 
of the shortened hours of men's work now prevailing under 
pressure from the Board of Trade, and the longer hours of work 
to be performed in shunting and stopping the mineral trains 
when they are interfering with the fast traffic. The applicants 
claim that all or a portion of this item should be charged to 
goods and passengers, for whose benefit they contend that this 
expense is incurred. This item struck off would reduce the 
percentage of expenses by 154. They also claim that 1880 is 
an unduly favourable year to the respondents, as the price of 
ooal was, they assert, abnormally low, and they claim that 1877 
would be fairer if the account is to be taken at all on the respon- 
dents' system ; and they have therefore furnished an acoount of 
1877 taken on that system. 
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I -will now deal with these alleged disturbing elements in 
order. The first, which only amounts to '45 in all, may, I SouTft 
think, be conceded so far as it is made up of the expense of the qq^ owkebb' 
renewal of passenger engines. This, I think, is to that extent a A ^^ r CB 
disturbing element. The second, as to waggon repairs, is much 
more important, and raises a serious question. The facts are 
that the company after 1880, finding that they were hampered 
in carrying on their business, and placed at a disadvantage with 
some competitors through not having waggons of their own, 
determined to take this department into their own hands, and 
supply waggons themselves. They hoped by these means to 
improve and so cheapen the service by avoiding the complica- 
tions incident to dealing with the traffic without that complete 
oontrol whioh the possession of their own waggons would give 
them. They did not, so far as appears, embark upon it as in 
any sense a separate business out of which they hoped to find a 
new source of revenue. They merely undertook it because they 
considered themselves driven to do so by the exigencies of their 
business, as carriers of minerals, and whether it was prudent or 
not for them to take the step I cannot doubt that it has largely 
facilitated and cheapened the handling of the mineral traffic. 
The problem then being to see at what expense the mineral 
traffic was conducted in 1892, how can any complete estimate of 
it be formed if the whole of this item is excluded from the 
aooount P Of course, the rate received must be and is brought 
into the account, but the fact that a separate rate is charged is 
no reason for excluding this branch of their business from the 
general aooount. They might have found themselves driven to^ 
supply waggons without a special charge. In such a oase oould 
the oost of maintaining them be excluded in any attempt to 
estimate the oost at which the whole business of handling the 
minerals was done by the carrier P Surely not. But it is said : 
How can a trader who finds his own waggon be asked to pay an 
increased rate because the company have incurred expense in 
finding waggons for other people P This question really begs 
the point at issue. It assumes that the trader who finds his own 
waggon has received no benefit from the change. The answer 
is that on the hypothesis he, as well as those who have no 
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1896, 1897. waggons, are alike benefited by the increased facility and greater 
Sooth economy with which the traffic is now handled, all of which is 
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Coal Owners' just as much present in the acoount in the shape of expense 
.saved, as is the expense incurred in maintaining the waggons. I 
am dearly of opinion, therefore, that this item cannot be 
excluded from the accounts. There is no suggestion that the 
business of supplying and repairing the waggons has not been 
conducted in the most economical and prudent manner, but even 
if any deduction were to be made, on the ground of supposed 
mismanagement, a great part of the item would have to remain 
in the acoount. The applicants, indeed, while claiming to 
eliminate it, wholly failed to suggest how it ought to be dealt 
with, being, as they contend, absolved as critios from any 
obligation to do so. Their view, apparently, is that this is a 
wholly separate trade, disconnected from the carriers' business. 
But why, I would venture to ask, is it to be deemed more sepa- 
rate than is the making and repairing of passenger carriages, or 
of engines. The charge for both of these is just as much present 
in the acoount as if there were a separate rate for them, and if 
there were such rate, oould this part of their business be exoluded 
upon an investigation of the cost at which the passenger traffic 
was conducted ? 

Next, as to the third item, the sum charged in 1892 for reliefs. 
As to this again I am clearly of opinion that it is properly 
debited to the mineral traffic, upon which it is actually spent. 
Its relation to the goods and passenger traffic is much too indirect 
to warrant its being assigned to them. The line must be 
worked by the owner so as to deal with all classes of traffic as 
best he can, according to their nature and the exigencies of his 
business. If mineral traffio is to be worked at all on a passenger 
line, it must be worked subject to the ordinary conditions on a 
highway, where the quick traffio as well as the slow has to be 
dealt with, and whether the carrier be the owner of the line or 
another person merely having running powers over it, he must 
carry it under the conditions and at the cost upon which alone 
slow traffio can be conducted with a due regard to public safety 
on a line open to traffio of all kinds. There is no suggestion 
that the minerals have been subjected to any unfair or un- 
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reasonable prejudice, and the delay which they have to suffer is 1896, 1897. 

due solely to the large traffio of all kinds which has to be South 

carried on the line. I think, therefore, that this item ought to 00^0^™' 

be retained as it stands in the account/ but it is obvious that Absubanoh 

m y* Society 

even on the applicants' contention it could not be wholly v. 

excluded, but at most distributed. r t . Co. 

Turning to the aocounts, therefore, and taking, as the appli- - — 

cants suggest, the year 1877 instead of 1880 as the basis of \ 

comparison with 1892, and taking out the first of the three 
items named, namely, that for " repairs and renewals," from 
the account for both years, it leaves 48*11 per cent, as the per- 
centage of expenses in the later year, against 41*31, the per- 
centage in 1877. Even if the whole of the waggon repairs 
were struck out in addition, it would still leave a margin of 
2*45, say 2£ per cent., which would suffice to cover the addition 
to the rate. If half the waggon repairs were left in, and all 
the reliefs excluded, the margin would be still larger. This 
is taking 1877 as the year to be compared instead of 1880. 
If this latter year be taken, and all the figures objected to be 
struck out, there remains a margin of 3'04. The prioe of 
locomotive coal was certainly unusually low in 1880, but 1877 
was abnormal in other respects, and in the opposite direction, 
being the year in whioh the ohange in the company's rate was 
made, and the traffic probably to some extent thereby dislocated. 
I think, therefore, that 1880 is quite as fair for purposes of 
comparison. For the reasons I have given I think the items, 
except the first, are not to be excluded, but I refer to the figures 
in order to show how large a margin remains in favour of the 
railway company if the principle of the accounts be accepted. 
Several minor criticisms were pressed by counsel for the appli- 
cants, but, even if well founded, they made no substantial 
alteration in the figures, and were urged rather to show the 
general untrustworthiness of the accounts. 

Some of the strongest observations were made upon the 
locomotive expenses account, but the pith of the objection was 
comprised in the two items, of repairs and renewals, and relief, 
above dealt with. I think the method adopted by the company 
of arriving at these expenses, being applied in precisely similar 
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fashion to eaoh year, affords fair means of comparison, and I see 
no reason to suppose that the portion of line seleoted for the 
experiment is not, as the respondents say it is, fairly typical of 
the whole line. 

In the result, therefore, I think that the accounts are entirely 
consistent with, and confirm the strong affirmative evidence, 
which has not been controverted, of additional cost imposed on 
the railway company by modern requirements in the conduct of 
their business, which were referred to *in the last case, and 
drawing an argument from the oost of train mileage, so much 
pressed by the applicants, I find in the fact that, notwithstand- 
ing the large addition of long distance traffio, which must have 
lowered the oost per train mile, it still remained in 1892 as high 
as in 1880, a strong confirmation of what I learn by evidence 
and gather from the accounts, viz., that there has been a large 
addition sinoe that date to the cost at which the traffio is worked. 
I would add, as I stated in the former case, that the causes of 
this additional cost, being general, apply equally to the whole 
traffio, and therefore to that of the applicants. Indeed, after 
the full hearing which the case has now received, it seems to me 
that every objection which could be fairly urged against the 
respondents' position was pressed upon us by Mr. Balfour 
Browne in that case, though he avoided committing himself to 
some of the fallacies which I have just pointed out ; and that 
no new factor has really been introduced into the discussion, 
except it be that the amount attributable to relief has been 
quantified. The waggon item was wholly exoluded by Sir 
Frederick Feel on the last occasion. It seems to me, therefore, 
that the result is inevitable, and that we ought to re-affirm our 
former decision. 

As to the objection to the particular mode in which the 
increase has been made, I think we have no right to dictate to 
the carrier how he is to conduct his business, so long as he does 
not violate the law. He has mitigated an indirect rise by an 
indirect reduction. "We are told that to effect it in any other 
way would involve an enormous labour in rearranging some 
millions of rates varying by infinitesimal amounts, and it was 
proved in the last case that a system similar in principle is at 
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work on other railways without inoonvenienoe. As to the few 1896, 1897. 
rates altered in order to make them conform to the general South 
standard, I see no reason to interfere with these. CojxOwnkbs» 

AfiffUBANOB 

Society 
Sib Frederick Peel: The South Yorkshire Coal Owners' *. 

Assurance Association complain of the increase of 2 J per cent. Ry. Co. 
which the Midland Company have made since 1892 in their 
tonnage rates and charges for coal, by reducing the quantity to 
be deemed 1 ton from 21 cwt. to 20£ owt. The 2§ per cent, 
increase supposes the 20 J cwt. not to include any allowance to 
the railway company for possible loss in transit. It lies on the 
railway company to prove that the increase of rate caused by 
the alteration of weight is reasonable, and the ground on 
which it is alleged to be so, is the increase that has taken place 
in the cost at which their mineral traffic is carried. To show 
what this increase is they give their total mineral expenses in 
1880 and 1892, and compare the percentage of the expenses for 
1880 on that year's mineral traffic receipts with the percentage 
for 1892 (namely 39*75 and 48*58 respectively), and they con- 
tend that the difference between these percentages shows the 
proportion in which cost of working has increased, and the 
degree in which it would be allowable to have higher rates. 
The answer to this on the part of the applicants is that the com- 
pany are wrong in their method of finding what their expenses 
were in those years; that there were special circumstances 
affecting expenses both in 1880 and 1892; that their figures 
when analysed do not substantiate the view that there has been 
an increase of oost, and that the relation of expenses to receipts 
is no test of how the expenses of one year stand towards those 
of another, for that expenses may remain constant side by side 
with variations in receipts. Now as the complaint is that the 
company have increased their rates per ton for the carrying of 
coal, coke, and slack from collieries in the South Yorkshire 
district to the various places on their system (coal for shipment 
excepted), and the company justify the increase on the ground 
that the cost of working the coal traffic is greater than it was, it 
will be convenient, I think, before examining the company's 
test of proportion of expenses to receipts, to find what the 
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1896, 1897. increased working cost eomes to per ton and to oompare this 
South oost with the addition made to the tonnage rates. 
Coix B 0^ra8 , The tables of working expenses on which the company rely in 

A ^^^ s this case are those they used in the Rickett Co8€>( 1 ) except that 
*• they have altered their apportionment of locomotive expenditure. 

By. Co. They estimate their total mineral traffio expenses in 1892 at 
1,395,926/., and in 1880 at 736,902/. Mineral traffic is not 
exclusively coal, but it is so nearly so that the inclusion of 
ironstone or other minerals does not affect the case. The 
expenses of 1892 are 659,024/. more than those of 1880 ; but a 
large part of this sum is accounted for by an increase in mineral 
traffio oarried. The tonnage of 1880 was 12,988,588, and of 
1892, 19,226,878, and the extra sum required to work the 
traffio of 1892, at the same cost per ton as that of 1880, would 
be 354,000/., though as the cost was less in maintenance of way 
and one or two other items in 1892, 324,000/. is as much of the 
659,024/. as is chargeable to increase of work done or traffic 
carried. The next largest part of the increase is for waggon 
repairs. The figures for this item were 11,607/. in 1880 and 
195,584/. in 1892, or 178,000/. more than the mere increase of 
tonnage would account for. The reason why the expense under 
the head of waggon repairs has increased so much since 1880 is 
that the company now provide a great number of trucks for the 
'carriage of minerals. I said in the Rickett CaseQ) that I did 
not think the costs of providing these trucks ought to be taken 
into aocount in considering a claim to increase the conveyance 
rates for coal on the ground of increased cost of working. I 
am still of that opinion. The coal rates do not inolude the 
provision of trucks, and where trucks are provided a separate 
charge is authorised to be made for the use of them. The sum 
whioh this separate charge, as made by the Midland Company, 
produced in 1892, was 223,703/., and if it is sought to obtain 
more from the waggon business it should be done through the 
separate charge and not through the coal conveyance rate. 
The coal rate falls alike on all traders, whether they use the 
company's waggons or not. Owners' waggons were numerous 

(») Ante, Vol. IX. 107. 
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in 1892, and are so still, and that traders who provide their 1896, 1897. 
own waggons, and to whom therefore the separate charge is not South 
applicable, should be required to pay a higher railway rate o^oTOmls' 
beoause other traders use waggons supplied at the companies ^S^^? 8 
expense, or that these other traders should pay for waggon hire v. 

not only the special charge but also a higher rate for convey- r t . Co 
ance, does not seem to me altogether reasonable or in accordance 
with the Companies' Rates and Charges, &c. Act. But the 
matter of the company's waggons affects the calculation of 
expenses under some other items also. Traffio expenses, general 
charges, law charges, parliamentary expenses and rates and 
taxes are divided by the company between passengers, goods, 
and minerals on the basis of traffio receipts, and the larger the 
receipts from minerals relatively to those from passengers or 
goods the larger the proportion of the expenses under these five 
heads allocated to minerals. Now, in the mineral receipts for 
1892 the company have included 223,703/. they received in that 
year for the use of their waggons; and as mineral receipts 
equally with mineral expenses ought to be kept out of these 
accounts, there is an overcharge in the expenses debited to 
minerals in respect of these five items amounting to 28,120/. 
The percentage of these expenses is still, however, larger than 
it was in 1880, and the complainants oontend that this is so not 
because of any alteration in actual expenses as between pas- 
sengers, goods, and minerals ; but because traffio receipts from 
passengers or goods have fallen off. A division of expenses in 
ratio of traffio receipts as a means of estimating expenses is no 
doubt open to question; but under the system of railway 
accounting in reference to these heads of expenditure hitherto 
in use there seems to be no better way of distributing it than 
according to receipts. 

There is still an apparent increase in the mineral working 
expenses of 1892 over 1880 of 129,000/., and of this, 118,000/. 
is for estimated inoreased oost of locomotive power. The 
mineral expenses under this head in 1892 were estimated in the 
Riekett Case (*) to amount to 471,458/. The oompany now 
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1896, 1897. state that this figure, should be 565,777/. In the former esti- 

South mate it was assumed that the cost of locomotive power per train 

(^alOwem* m ^ e was the same * or all trains (passengers, goods, and 

• A ^^^ JB minerals), and was the quotient of their total locomotive cost 
*. divided by their total mileage. In the amended statement the 

By. Co. estimated cost per train mile is taken to be more for goods trains 
than for passenger trains, and more still for mineral trains, a 
mineral train mile being found to cost more in ooal consumed 
and other particulars than a goods or passenger train mile. In 
this way a sum of 94,000/. previously charged to goods or pas- 
senger traffic is transferred to minerals, and the locomotive cost 
of mineral traffic becomes 9 '24d. per train mile in 1880, and 
11-6&?. in 1892, a difference of 2*44tf., which, on the net 
mileage of 1892, comes to 118,193/. A principal cause of this 
increase is the provision of relief for engine drivers and firemen. 
This is a new and additional expense since 1880 (for the com- 
pany estimate wages for overtime per working day as distinct 
from wages of relief men to have been the same in 1880 and 
1892), and its amount is 44,080/., or m 91d. per net train mile, 
and the reason why there is so much relieving in mineral trains 
is explained to be that they have to give place to other trains. 
In his evidence on behalf of the company, Mr. Johnson, their 
chief looomotive engineer, said : " Where the great part of the 
expenditure in relieving comes in is that mineral trains have to 
stand on one side for most of the other trains." It is, there- 
fore, urged by the complainants that an expense whioh seems to 
be incurred to facilitate the conduct and transport of other 
classes of traffic, and for their benefit ought not to be charged to 
mineral traffic, and I think, as this is a new expense, one whioh, 
acoording to the oompany's tables of oost of looomotive power, 
mineral trains were able to be run without until 1889 or 1890, 
that/so far as the extra men are required in oonsequenoe of the" 
oompany running trains for various services, and having to 
work them over the same line at different rates of speed, the 
expense should be treated as a general charge, and be distributed 
over the entire traffic, and not laid on one branch of it only. 
No doubt mineral trains like goods trains have a oost of their 
own for relieving. The cost for goods trains is *28rf. per train 
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mile, and for minerals may be taken at half as muoh again. 1896, 1897. 
But for the rest of the '91d. (rather less than \d. per train South 
mile) it should, I think, be divided between the three branches cfoLOrorBu 9 
v^in the proportion of their train mileage. The sum on this " A g ^^ H 
account to be transferred from minerals will be about 16,800/. *• 

Another point affecting the estimated amount due to minerals By. Co. 
in 1892 for locomotive power has reference to the coal carried 
for the company's own consumption. The quantity was 
373,178 tons more in 1892 than in 1880. This coal adds 
nothing to the receipts from mineral traffic, while the oost of 
carrying it is included in the expenses with which that traffic is 
debited. The coal, however, is to a large extent that with which 
passenger trains and goods trains are supplied, and the haulage 
of coal required for those trains is no part of the expenses of 
mineral traffic. The greater quantity hauled in 1892 for those 
trains counts for about 8,000/. in mineral expenses. It is also 
said on the part of the complainants that in the amended state- 
ment of the cost of engine power a shunting engine mile is 
treated as costing the same as a running mile, and that in the 
Rwkett Case (*) Mr. Turner, the company's general manager, 
admitted that its oost was one-fourth less. On the other hand 
the shunting eDgine mileage is not in the amended table 
charged anything for repairs and renewals as it was before, and 
I am not satisfied therefore that practically it is not still charged 
at the lower rate. At the same time, the net train mile oost for 
piloting and shunting will be less than the estimated 2'47d. 9 
owing to the reduction of the charge for relief men and the 
expense under this head, about 6,800/. under the amount it is 
taken at in the company's table. 

Much of the estimated difference between the mineral ex- 
penses for locomotive power in 1880 and 1892 is alleged by the 
complainants to be the result of special circumstances in those 
years. Renewals of engines are one item of these expenses, 
and the cost of them is distributed between passengers, goods, 
and minerals by train mileage. Minerals, therefore, have to 
bear their proportion of the cost of the renewals of passenger 
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1896, 1897. engines, just as passengers and goods have as to engines of the 

South mineral class. But it appears that in 1892 the number of 

(> ) ^OwNKB8 , passenger engines renewed was exceptionally large, and that 

A|subanch there were thirty such engines as against five in 1880. With 
an inequality of numbers so much above the general proportion, 
Eri^Oor the mineral expenses under the head of engine renewals in 1892 
cannot fairly be oompared with those of 1880 ; and the only 
oourse open is to omit the item from both years, and 2,341/. 
being the cost in 1880 and 13,563/. in 1892, the sum to be 
deducted from the expenses of 1892 is 11,222/. Coal consumed 
is another item of locomotive expenses, and its higher prioe in 
1892 compared with 1880 adds 39,236/. to the mineral expenses 
of 1892. The price per ton in 1880 was 5s. 9|d, and in 1892 
9*. 2\d.> and neither price was normal. That of 1880 was 
lower than the price of any other year from 1874 to 1892, and 
that of 1892 much above the average for those years. 1880, 
therefore, is too speoial a year to show how much the company's 
expenses for coal had increased in 1892 ; and if single years 
are to be compared, the price of coal in 1892 should be com- 
pared with Us price in 1877, in which year the rates to London 
and other principal South Yorkshire coal rates were last revised 
and fixed. The prioe of ooal in 1877 was 7s. 8£tf., and the 
difference from comparing 1892 with 1877 instead of 1880 as 
to the article of ooal will reduce the estimated inorease of cost 
for locomotive power by 22,283/. The estimated inorease of the 
mineral working expenses of 1892 has now dwindled down to a 
sum of 64,000/. ; and upon the mineral tonnage oarried in 1892 
works out about '80 of a penny. 

The course adopted by the railway company to show that 
mineral working expenses have increased is to compare the sum 
per cent, of mineral receipts expended in 1892 with the corres- 
ponding sum in 1880, and they bring out the percentage for 
1880 at 39-75 and for 1892 at 48*58, but both the way in which 
they calculate the expenditure of 1892, and the principle of 
measuring its rise by its relation to receipts are objected to by 
the applicants, who say further, that considering the exception- 
ally low price of coal in 1880, that year ought not to be chosen 
to compare 1892 with, and that 1877 should be taken instead. 
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The total mineral expenses in 1892 are stated by the oompany 1896, 1897. 
to have been 1,395,926/., but did not, as the complainants con- South 
tend, exceed 1,114,169/. They take out the item of waggon coJxOwEB8 , 
repairs 195,902/., and take 28,120/. off the items, such as that *%££££* 
for traffic expenses, which are divided on the basis of traffic v. 

receipts, on the ground that waggon hire receipts are improperly r t . Co. 
included, and a further sum of 57,643/. off the item of loco- 
motive cost in respect of relief drivers and firemen (44,080/.) 
and of engine renewals (13,563/.). I have already dealt with 
each of these sums, and except as to 27,300/., part of the deduc- 
tion claimed in respect of relief men, have given my reasons 
for thinking that the complainants are entitled to have them 
treated as forming no part of the expenses with which we are 
concerned. But even without them those expenses come to 
more per hundred pounds of receipts than the expenses of 1880, 
and if 1880 is a legitimate year for a comparison with 1892, 
and a rise in expenses is shown by their percentage of receipts, 
the oompany make out a case for the extra rates imposed. But 
the low price of coal in 1880 kept down the expenses of that 
year, and make it ineligible for the purposes to which it is 
applied, and 1877 is, I think, to be preferred, notwithstanding 
the two circumstances said to weigh against it — namely, its 
mineral mileage not reaching the level of 1875, and its coincid- 
ing with a time when high prices for working and large receipts 
still prevailed. It is recommended as the year from which the 
rates proceed, and as the beginning, as 1892 is the end, of the 
period during which they remained in force without alteration. 
As to measuring expenses by their magnitude with respect to 
receipts, it is obvious the latter may vary as well as the former ; 
and the higher percentage of 1892 may be partly due to 
receipts having gone down. This is the view of it suggested 
by the applicants in their evidence, and they consider that a 
more accurate test of expenses would be the comparative cost of 
train mileage at the different dates, and they put in a table to 
show that per total train miles the mineral expenditure in 1892 
(according to their calculation of it) was only slightly more 
than in 1880, and actually less than in 1877. The company, 
however, deny that a satisfactory result can be obtained by 



Sir F. Peel. 



48 RAILWAY AND CANAL TRAFFIC CASES. 

1896, 1897. applying the train mile principle, because if the average distance 

South traffic was carried was longer in 1892 than in 1880, or 1877, as 

Co^^^s' ^ * s asser t e( i it was, and as the reduced receipts per train mile 

A|8ttrancb ( ra tes not having been altered) seem to show, the cost per train 

v. mile would decrease. But keeping to the company's test of 

Rt. Co. gross reoeipts, not including, however, in their amount what was 

paid to the oompany for use of trucks, the increase of expenses 

in 1892 over 1877 did not exceed 1£ per cent., and it has not 

been proved, therefore, that the increase of rates complained of 

is reasonable. 

The applicants also complain of a few cases in which there 
has been a direct increase of rates since 1892. The coal rate, 
for example, to Leicester from Car House colliery is 3d. more 
than it was, and from Aldwarke 2d., and to Derby (City Eoad 
station) from Car House Id., and to Derby (London Eoad 
station) from Aldwarke also Id. The answer of the company is 
that in these, and the other cases, the former rates were lower 
than the rates to the same station from other collieries, and 
lower also than the rates which their distances made them liable 
to, under the company's general scale of charges ; and that when 
revising their rates at the end of 1892 they took the opportunity 
to put the rates in question on the same mileage basis as the 
rates from other collieries. This, I think, is a fair and sufficient 
reason. 

Lord Cobham : In the caBes of Rickett Smith Sf Co., and the 
GrTMsmoor Company v. The Midland Ry. Co., which were de- 
fended by the railway company upon practically the same 
grounds as the present case, I concurred, although with some 
hesitation, in the decision that the railway company had justi- 
fied the increase in the coal rates charged to the applicants to 
the extent of 2d. a ton upon the London rates and a propor- 
tionate amount upon the other rates which had been increased. 
To this conclusion I consider myself bound to adhere, except in 
so far as fresh evidence or arguments in the present case may 
have induced me to modify it. 

One of the main difficulties I found in the former cases was 
in accepting either of the methods proposed by the parties for 
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comparing the cost of the Midland coal traffic in the two 1896, 1897. 
selected years, and I thought the onus being upon the railway South 
company, that they ought to have laid before us a more direct co^owEas' 
and less questionable method of establishing their case. But I A a£!^* 
am satisfied that, whatever be the obligations upon railway v. 

companies under the Act of 1894 to keep their accounts in r t . Co. 
such a form as may directly and not inf erentially show increases 
or decreases of expenditure under different heads of traffic, it 
would not be just to hold them responsible for the imperfect 
data which is all that they can possibly supply when a com- 
parison has to be made with a period fifteen or twenty years 
distant. Some basis or standard of comparison must be set up, 
whether it be the ratio of expenditure to receipts, the expendi- 
ture and receipts per train mile, or per tonnage carried. Of 
these, the first seems to afford the least intricate and deceptive 
method of instituting the required comparison in the present 
case. For it need only be shown that there has been no 
decrease of receipts to establish the fact that the whole of the 
increase of the ratio of expenditure to receipts has been attribut- 
able to increased expenditure. I fully agree with the learned 
judge that there has been no proof given of any such decrease 
in the receipts. The faots and figures, even those based upon 
net train mileage, all point the other way, unless I accept the 
comparative table of receipts and expenditure per train mile 
submitted by the applicants, which shows a decrease of receipts 
sinoe 1877 per train mile of 6'56rf., and a decrease of expendi- 
ture of 2'51d. But for a comparison based on train mileage to 
be of value, it must be shown that the conditions of working the 
traffio in the two years have remained substantially constant. 
If it be true, as both sides seem to allow, that long distance 
traffio has increased relatively to short distance traffic, an actual 
decrease in expenses per train mile might be shown, while there 
might in reality be an increase in the net cost to the company. 
A further objection to the applicants' comparative table is that 
the divisor taken is the gross train mileage, which includes 
shunting and auxiliary engine mileage, whereas the earning or 
net train miles, it seems to me, ought to have been taken, which 
would have brought out a very different result. I conclude! 
b. 4 
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1896, 1897. therefore, that in this case we may safely take the increase of 

South the ratio of expenditure to receipts to be due to the increase of 

Go^OwinsL 9 the company's expenditure, provided, of oourse, that the oorrect- 

A 5 S UBAy0 B ness of the figures upon whioh the ratios are based oan be 

SOCIETY m ° r 

v. maintained. 

Ry. Co. The most important by far of the criticisms which the appli- 

cants have made upon these figures has reference to the items of 
ooal waggon expenses and receipts, which they contend are 
wrongly dealt with in the company's tables. Primd facie, no 
doubt, it seems that there is such a difference in the circum- 
stances of the case between 1877 and 1892 that no fair com- 
parison is possible. In 1877 the company owned only 2,224 
coal waggons, but they subsequently adopted the policy of pro- 
viding so far as possible their own rolling stock for the convey- 
ance of their ooal traffic, so that in 1892 this number increased 
to 50,184 waggons, and the cost of repairs increased from 
10,967/. to 195,984/. Further, the company having acquired 
under their Provisional Order Act of 1891 the power of charging 
for the use of their waggons, a new item of 223,703/. appears 
under this head upon the receipt side of the waggon acoount. 
This is included in the general mineral receipts, and thus 
increases the expenses debited to minerals under those heads 
of expenditure in the table where the apportionment is made 
upon the basis of traffic receipts. The question is whether this 
method of dealing with the figures has unduly increased the 
ratio of mineral expenses to receipts in 1892, or whether, as 
urged by the applicants, it would not be fairer to omit the 
figures altogether whioh, while only affecting the ratio of 1877 
to a slight extent, would reduoe that of 1892 by about 4J per 
oent. It appears to me that if the principle of comparing the 
expenditure of the two selected years with the receipts of those 
years is admitted, the company's method of dealing with those 
figures is justified. In 1877 there were practically no expenses 
and no receipts on waggon account. In 1892 the company had 
embarked upon their new polioy of finding their own coal 
waggons, and the new expenditure and its financial results 
duly appear in the figures furnished by the company. Thus 
in each table the whole expenditure and receipts are accounted 
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for. The applicants on the other hand contend that the 1892 1896, 1897. 

figures of their waggon aooount given by the company, viz., S outh 

196,000/. in expenditure and 223,000/. in receipts, should be OoalOwhbbs' 

struck out as being abnormal, and therefore vitiating the com- ,A g ^£" 

parison with 1877. No doubt if it be shown that in an impor- •• 

tant branch of railway working newly undertaken sinoe 1877, By. Co. 

the ratio of expenditure to receipts in 1892 was so high as 88 , ,tt: 

r r e Lord Cobham. 

per cent, against an all-round ratio of 48J per cent., it must be 

conceded that some abnormal conditions had arisen, or that a 

great blunder in polioy had been committed for which it might 

be argued that the traders ought not to suffer, but this theory 

assumes that the 223,000/. paid by the traders for the use of the 

company's waggons is all that the company have earned in 

return for their expenditure in carrying out their new policy ; 

in other words that the oompany involved themselves in an 

enormous capital outlay and an annual charge of nearly 

200,000/. in maintenance, with the prospect of only earning 

a sum barely sufficient to cover the latter charge. I oannot 

take this view. The ownership and control of the rolling stock 

employed in the coal traffic must tend, as the learned judge 

points out, to some extent to facilitate and increase traffic, and 

must conduce to economy in working and to a reduction of 

expenses under the most important heads of the company's 

tables. These indirect earnings of the company's newly 

acquired waggons have not been eliminated from the tables, 

nor could they be, for they are inextricably distributed 

throughout the account. But it is manifestly unfair to wholly 

exclude the expenditure on waggon account and only partially 

exclude the receipts. The error, if it be one, is important, for 

by strikiDg out these two items of expenditure and receipts 

standing in the ratio one to the other of 88 per cent., the 

general ratio in 1892 of 48£ per cent, is reduced to a little 

over 44 per cent. It is not unreasonable, I think, to conclude, 

in the absence of any evidence or probability to the contrary, 

that the returns upon this particular undertaking give a larger 

percentage of profit to the company than the two eliminated 

figures indioate, and one more nearly commensurate with the 

general ratio of remuneration earned by the oompany. Some 

4(2) 
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1896, 1897. support is given to this view by the fact that the aotual cost of 

South Repairs per waggon, at all events judging from such figures as 

CoiLOwm' we have, seems to have fallen about 20 per cent. For the f ore- 

A f , ™S ni S " 1 ^ reasons and others stated by the learned judge, I hold 

*. that if 195,000/. on one side of the account, and 223,000/. on 

By. Co. ti^ other were excluded, the tables could not possibly give a 



lord Cobham. 



true view of the case. On the other hand, by their method of 
accounting in both years for its total expenditure and receipts, 
the company, in my opinion, may claim to have presented a 
complete statement of the essential facts of their case, and even 
though the actual results of every department of their working 
cannot be separately distinguished, full effect is given to them in 
the general ratio of expenditure and receipts in 1877 and 1892. 

A further contention of the applicants is that the expenditure 
of 44,000/. upon relief men employed in 1892 in working the 
mineral traffic is, in reality, due to the exigencies of passenger 
and goods traffic, and should be debited to them. I hesitate to 
adopt the principle of this objection, which, I think, if pushed, 
might land us in great difficulties. It is manifestly impossible 
to isolate one class of traffic and to calculate what its cost would 
be if the other classes did not exist. No doubt, if abnormal 
conditions can be shown to have arisen, such as a great relative 
increase in passenger or goods traffic, due weight should be 
given to the fact. But, in the present instance, the chief 
increase since 1877 has been in the mineral traffic, and it is well 
known that, largely owing to that increase, the Midland com- 
pany have had difficulty in working their line. Under the cir- 
cumstances, the proposal to relieve minerals of the whole cost of 
the additional labour employed in 1892, seems to me quite 
inadmissible. 

I have throughout taken 1877 as the year with which 1892 
should be compared. There are obviously strong primd facie 
grounds for selecting the year nearer the period when the rates 
were originally fixed rather than one more remote, and certainly 
a very strong case should be made out for selecting a period so 
much as three years subsequent to the fixing of the rates. No 
doubt, in some respects, the choice of 1877 was open to objec- 
tion, but not, I think, of a very serious character ; but, on the 
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other hand, a most important departure from average conditions 1896, 1897. 

can be proved against 1880, beoause in that year the price of South 

looomotive coal fell to the lowest point touohed in the last twenty oowtOraiib f 

years, namely 5*. 9d., against an average for the period between A8bubanok 

1877 and 1892 of 7*. We are told that 1,200,000 tons of loco- T" 

motive coal are consumed in the year by the Midland railway r t . Co. 

company, so that a difference of 1*. 3d. a ton upon the coal 

Lota CoMiabi. 
consumed in their mineral traffic must represent a very large _ 

sum. I cannot think, therefore, that the selection of 1880 in 

preference to 1877 can be justified. 

Criticisms of more or less importance in addition to those 
above dealt with have been made upon the company's tables, 
and some, I think, substantiated, suoh as the criticisms upon the 
inclusion of the charge for duplicate passenger engines in 1892 ; 
the inclusion of the cost of conveying ooal for the use of passeDger 
or goods engines, and the large margin of error that may exist 
under the system of apportioning expenditure on the basis of 
gross receipts. But when I concurred with the deoision in the 
Rickett Smith and Grassmoar Cases v. The Midland Ry. Co.> I 
allowed to the best of my ability for the possibilities of error 
which I was assured could be found in the railway company's 
case, some of which I then indicated. Against these doubts 
and criticisms the company may fairly set the considerable 
margin which they oan show over and above the bare figure of 
increased expenditure required to justify their increase of the 
rates charged to the applicants. 

My conclusion then is that the facts and figures brought 
before us in the previous case against the railway company have 
remained substantially unchanged, and that we should not be 
justified in altering the decision which has already been based 
upon them. 

With respeot to the direct increases of certain rates, of which 
complaint has been made, I agree with my colleagues that the 
railway company have shown them to be reasonable. 

[Solicitors for South Yorkshire Coal Owners : — Fishers, for 
Parker Rhodes Sf Co. f Eotherham. 

Solicitors for the Midland railway company : — Beak Sf Co.] 
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Manchester Ship Canal Company 



Midland Bail way Company (*). 

Through Bates — Right to apply for Exceptional Rates — Railway and Canal 
Traffic Act, 1888 (51 & 52 Vict. c. 25), s. 25, sul-s. 9. 

February 4, 6, A canal company authorised by Act of Parliament to construct railways on 
6> **'^JT** *°» their quays and land, and to charge reasonable tolls and charges for the use of 

the same within a maximum fixed by their Railway Charges Confirmation Act, 

1893, although they are under no obligation to admit the public as carriers 
upon their lines under the Railway Clauses Act, 1845, are a " railway company " 
within the meaning of the Railway and Canal Traffic Act, 1888, and, whether 
express powers of carrying upon their lines have been given them or not, are 
competent to propose through rates under the 25th section of that Act. 

When a railway company has agreed rates from a port to inland towns with 
other companies in their joint interest, such rates should not be treated as local 
rates of that company, so as to compel them to carry to the common point from 
another port at rates equal, distance for distance, to such agreed rates. 

This was an application for through rates under section 25 
of the Eailway and Canal Traffic Act, 1888. 

The rates proposed were to be exceptional rates for grain and 
timber between Manchester docks and several inland towns on 
the Midland railway, among which were Birmingham. The 
applicants stated that the rates had been compiled upon a 
reasonable basis, having due regard to the rates with other 
ports. The ports taken for the purposes of comparison included 
the Severn ports, and also several, such as Hull and Grimsby, 
to which the Midland railway company had no line themselves. 

The Midland railway company, by their answer, objected to 
the application on the following grounds : — 

1. That the applicants were not a railway oompany nor a 

(i) Before Collins, J., and Commissioners Sir Frederick Feel and Viscount 
Cobham, sitting at the Boyal Courts of Justice, London. 



RAILWAY AND CANAL TRAFFIC CASES. 65 

forwarding oompany within the meaning of the Railway 1897. 

and Canal Traffio Act, 1888, s. 25, and consequently Makchbstbb 
oould not apply for through rates. Canal Co. 

2. That the through rates were not a reasonable facility j^^ 

in the publio interest. R*. Co. 

3. That the proposed rates were too low, and would compel 

the railway oompany to lower their rates by another 
line between the same points, and so oontravene sub- 
section 9 of section 25 of the said Act. 
The Manchester Ship Canal company had constructed the rail- 
ways under two Acts of Parliament; one of 1885 and the other of 
1890. By the Act of 1S85, the principal lines were authorized 
(subject to deposited plans and sections), also some incidental 
railways ; while certain former public railways (after deviations 
had been made for the railway company concerned) were vested 
in the canal company. Reasonable tolls were authorized to be 
charged, and the right was granted of making arrangements 
with the various railway companies as to interchange of traffio 
with their lines. 

By the Act of 1890, the canal company were authorized to 
raise additional capital, and to construct railways on the quays 
to be connected with the systems of certain railway companies. 
The Railway Clauses Act, 1845, was not incorporated in this 
Aot, and no plans were deposited. 

The canal oompany submitted rates on the railways con- 
structed under both these Acts in accordance with section 24 of 
the Railway and Canal Traffic Act, 1888, to be dealt with by 
the Board of Trade, and the Railway Rates and Charges Order 
Confirmation Aot, 1893, fixed the maximum charges on the 
" railways of the Manchester Ship Canal Company." 

Balfour Browne, Q.C., Asquith, Q.C. (Waghom and Whitehead 
with them), for the applicants. 

By section 1 of the Railway and Canal Traffic Act, 1854, a 
" railway" inoludes a station, though that is not authorized by 
Act of Parliament ; and a " railway oompany " includes " any 
person being the owner of, or any contractor working any 
railway constructed or carried on under the powers of any Aot 
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1897. of Parliament." The Regulation of Railways Act, 1873 (the 

Manchester definitions of which are incorporated in the Act of 1888), defines 

CaSTco. a " ra il wa y company " in similar words. These railways were 

*• constructed under the powers of the Aot of 1890, although their 

By. Co. position was not absolutely defined ; at all events, they are 

" carried on " under that Aot. Plans and sections were not 

necessary, as the railways authorized under the Act of 1890 

were entirely on the canal company's own land. They are only 

deposited under " Standing Orders," whioh have no authority 

as an Aot of Parliament. The preamble of the Act of 1890 

shows they were to be railways in connection with through 

traffic 

The facts that powers to charge reasonable tolls, rates and 
charges, were granted by the said Act ; and that the company 
were not to be exempted from the provisions of any general 
Aot relating to railways, show clearly it was a railway to be 
used for the purposes of publio traffic Whether oarriers or not, 
they oan propose through rates under section 25 of the Railway 
and Canal Traffio Act, 1888. 

The docks and the Cornbrook sidings of the Midland com- 
pany at Manchester are not to be regarded as the " same point" 
within the meaning of sub-section 9 of section 25 of the Act of 
1888. 

[They cited In re East 8f West India Dock Co., 38 Oh. D. 
576.] 

C. A. CrtppSy Q.C., and Ernest Moon for the Midland railway 
company. 

The applicant's railways, which were constructed under the 
Act of 1890, are merely dock sidings, described in the Act as 
" subsidiary works." The canal company have no power to act 
as carriers, nor is the right of publio user given by the incor- 
poration of the Railway Clauses Aot, 1845. Without this, the 
undertaking has not the ordinary incidents of a railway. 

The Midland railway company's local rates from Manchester 
are protected by sub-section 9 of seotion 25 of the Railway and 
Canal Traffio Act, 1888. Manchester must be regarded as 
one point under this section, and the Midland company's route 
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as another line of communication between the same points. 1897. 

The meaning of this sub-section is, that the Court is not to use Manchester 

its powers as to fixing through rates for the purpose of inter- cak^CJo, 
fering with and decreasing rates which the railway oompany is .. *• 
properly charging on its own local system. By. Co. 

Collins, J. : The proviso in the 9th sub-section seems to 
assume that the railway company against whioh a through rate 
is asked, is already in possession of the traffic between the same 
points. What it assumes is asked is, that the traffio shall start 
from the same point and arrive at the same point, but that it 
shall go over a different route part of the way. It may be 
perfectly fair in that case that the railway company against 
whom the order is asked, having already got the benefit of the 
traffic, should not be compelled to assent to carry the same 
traffio at a lower rate by another route. In the present oase 
the Midland railway company are not in possession of this 
traffic at all, because that railway company's line is not in 
physical contact with the port. The Severn ports must not be 
considered, owing to the decision in the case of the Liverpool 
Corn Traders 9 Association against Great Western Ry. Co.( l ) 9 
whioh justified an inequality of treatment between them and 
Liverpool with regard to trade to the Midlands. 

The judgment of the Court was delivered by Sir Frederiok 
Peel. 

Sir Frederick Peel : This is an application for exceptional 
through rates for grain and timber from the Manchester dooks 
to various towns in the Midlands on the respondents' railway. 
The granting of them is opposed by the Midland company, who 
besides objecting to the proposed rates as too low, and to the 
principle on which they have been oompiled, deny the claim of 
the Ship Canal company to be a oompany entitled to propose 
compulsory through rates. 

The Canal oompany were by their original Aot of 1885 
authorized to make, as a part of their undertaking, certain 

0) Ante, Vol. VHI. 114. 
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1897. branch railways, and in respect of the use of them the usual toll 

MiNCHBBTBB clauses of Railway Aots were inserted in that Aot. They were 

Canal Co. further authorized by their Act of 1890 to make railways on 

Midland *keir WW* an< l on an y ^nd belonging to them, to raise 

By. Co. additional oapital for the construction of such railways, and to 

Sir p. Peel. ^ a ^ e ^ or ^ e use °^ & em su °b reasonable tolls and oharges as 

they might from time to time appoint. Under this 1890 Act 

sidings and main lines many miles in length have been made, 
and are being worked by the Ship Canal company, and as con- 
templated by the Aot, have also been connected by junctions 
with the systems of several large railway companies, and the 
proposed through route is from the Ship Caned docks or wharves 
viA these main lines to one of these junctions, that at Cornbrook, 
and thenoe to the Midland stations for which the traffic is 
destined. Parliament has also regarded the Ship Canal com- 
pany as a railway company ooming under the section relating 
to railway rates and oharges of the Traffio Act, 1888, and has 
passed an Order Confirmation Act, which fixes the maximum 
charges applicable to their railways, whether made under their 
1890 Act or under the previous Act of 1885. Looking at these 
various enactments, I think that the Ship Canal company are a 
railway oompany, and are one in the sense in which that term is 
used in the Traffic Act of 1888, and that whether express powers 
of carrying upon their lines have been given them or not, they 
are oompetent to propose through rates under the 25th section. 
It is said that the lines made under the Act of 1890 are not 
publio railways and cannot therefore form part of a through 
route. This is said because the Ship Canal company seemed to 
the respondents to be under no obligation to admit the publio as 
carriers upon these lines, the Act of 1890 not incorporating that 
part of the Railway Clauses Aot, 1845, which gives all parties 
the right, upon certain conditions, to use a line with their 
engines and carriages. But that to be subject to such a right is 
not a necessary incident of a public railway appears by the case 
of stations. The Railway Clauses Act confers no right to use a 
station, but this does not prevent a station being held to be used 
for publio purposes and to come under the provisions of the 
Traffio Acts, and in like manner a railway, though competing 
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carriers may have no right to come upon it, may still be a 
publio railway, and we are of opinion that the railways of the 
Ship Canal company made under the powers of the Act of 1890, 
and governed, as to the charges, by the Company's Confirmation 
Aot, 1893, are publio railways, and that the Acts for regulating 
traffio on railways in the interests of the publio are as applicable 
to them as they are to any railways. 

Grain and timber for which the exceptional through rates to 
and from various inland towns on the Midland system are asked 
are in Class C, but axe at the same time articles which it is 
usual for companies to carry at less than the ordinary olass rates. 
Most of the ports are able to send this kind of traffio inland at 
reduced rates, and the advantages so enjoyed by the ports, which 
the Ship Canal company consider to be their competitors, are 
what they seek by this application to obtain for their own port. 
Much, of course, depends upon the ports so selected being proper 
ones for the purpose, and it is upon this point that the parties 
before us differ. It is proposed that the rates between the docks 
and the respective inland towns should as to each town be the 
same relatively to distance as the rates at which grain and 
timber may be sent to it from some other port. Thus the grain 
rate to Birmingham is made out on the Bristol rate to that plaoe, 
the rate to Normanton on that from Hull, the rate to Amber- 
gate on that from Grimsby, and so on. Now, as to the rates 
compiled on the principle of whioh Ambergate is an instance, it 
is to be observed that where a oompany carries in conjunction 
with another oompany, the rates to be charged and the mode of 
dividing them must be a matter of arrangement between the 
companies. Bates from Grimsby and Hull axe rates so arranged. 
The Midland company is not at those plaoes. One is a North 
Eastern port and the other Manchester, Sheffield and Lincoln- 
shire, and we do not think we ought to treat rates, agreed with 
other companies in the joint interest, as if they were local rates 
of the Midland oompany, and compel that company to carry 
from Manchester to the common point at rates equal, distanoe 
for distanoe, to such agreed rates. Nearly half of the proposed 
through rates for grain fail, I think, upon this ground, and it is 
the same with a still larger proportion of the timber rates, two- 
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Sir F. Peel. 
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1S97. thirds of which are formed out of the rates from West Hartlepool, 

Manchsstkr which is another North Eastern port, and a long distanoe from any 

Canal Co. Midland line. Most of the remaining through rates are taken from 

yfa^xjy the rates at whioh the Midland company oarry from Gloucester 

By. Co. or the Bristol ports. They carry grain for instance from the 

•ir pTpeel Bristol ports to Birmingham, a distance of 102 miles for 7«. 8rf. ; 

and the distanoe from Manchester to Birmingham being the 

same (104 miles) 7a. Sd. is the amount of the proposed through 
rate. This is objected to by the Midland company on the 
ground that it was decided by this Court in a oase heard in 
1892 ( l ) that the inequality in the Liverpool grain rates to the 
Midlands as compared with the Severn rates was not unreasonable : 
and they say that this inequality could not be maintained if the 
rates from the Severn ports were to be oonoeded to the Man- 
chester docks. It is, of course, open to the Ship Canal oom- 
pany, or any persons interested, to oontend that the circum- 
stances are not the same, and that as far as Manchester as a 
port is ooncerned, it would be an undue disadvantage to it that 
its rates for grain and timber to the Midlands should be propor- 
tionately to distanoe, higher than the rates from these western 
ports. But, until it is shown that Manchester is to be distin- 
guished, we think we ought to abide by the principle of the 
decision in the case referred to and, for the present, at least, not 
to allow these proposed through rates. 

In fixing the rates to Tamworth, Nuneaton, Thrapstone, and 
Luton, in accordance with the Midland company's rates to those 
places from Liverpool, the Ship Canal company have assumed 
that these latter are determined by the distance of the Midland 
route. They are, however, it seems, governed by the shorter 
competitive distance of the London and North-Western route, 
and, as the distance to the four towns in question from liver- 
pool by the London and North-Western, and from the Man- 
chester docks by the Midland, do not materially differ, the 
ground on which the amount for the through rates is asked 
does not exist. 
Bates from Lynn do not appear to furnish a satisfactory basis 

f) Liverpool Corn Trader* Aston, v. Great Western Ey. Co., ante, Vol. VIII. 
114. 
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for through rates from the Manchester docks ; they would make 1897. 
the through rate for timber to Market Harborough, distant Man< 



107 miles, 10a. 8d., and to Bedford, distant 140 miles, 10s. 2d. canalCo. 
^ # Midland 

In a few cases the proposed rates are not in controversy, Br. Go. 
being the same as are in force from Cornbrook sidings. These 8ir J~^ eel 

may be allowed, as may also the timber rate to Bakewell altered 

to 5s. I0d. y the grain rate to Kettering altered to 12*. 6d., and 
the port to port rate to and from Bristol, limited to traffio for 
shipment. 

As regards apportionment, the Ship Canal company propose 
that they should be allowed Is. Qd. out of each through rate, 
made up of Is. 4d. per terminals and 2d. for haulage on their 
main lines. We think as to the Is. 4d. that they should have 
that sum if they perform terminal services at their end as such 
services are performed at the other end, and that they should 
also have the 2d. in the cases to which Mr. Marshall Stevens, as 
we understood him, limited his claim, namely, where it was 
made an item in the rate. 

[Solicitors for the applicants : Grundy, Kershaw, Saxon, Sam- 
son 8f Co., for Grundy, Kershaw 8f Co., Manchester. 

Solicitors for the Midland railway company: Beak 8f CoJ] 



62 RAILWAY AND CANAL TRAFFIC CASES, 



Corporation of Birmingham and 
Sheffield Coal Company, Limited, 



Manchester, Sheffield and Lincolnshire Railway 
Company, 

Midland Railway Company, and 

London and North-Western Railway Company (*). 

Through Rates — Reasonable in the Interests of the Public — Comparison of 
Through Rates over Routes composed of the Lines of different Railway 
Companies— Railway and Canal Traffic Act, 1888 (51 <k 52 Vict. c. 25), 
8,25. 

July 16, 17, In allowing or fixing through rates the Railway Commissioners will consider 
1897. all the circumstances of the case, and one of the circumstances is, what powers 

the particular railway companies whose lines are part of the through route have 
of demanding rates. 

On an application to allow a through rate, it was proved that there was in 
existence a rate arranged between the parties which was virtually a through 
rate, and which rate was much lower than the sum of the local rates over the 
lines which constituted the through route. The through rate applied for 
involved a still further reduction of about 6rf. 

Held that under these circumstances the onus was upon the applicants to 
prove that the through rate which they proposed was a just and reasonable 
rate. 

The proposed rate was over a route composed of three linos, which carried 
for about six, forty -five and twenty-five miles respectively of the route. It 
was proved that there was an alternative route which was composed of two 
lines, and which passed for the same short distance of six miles over the line, 
which was common to both routes, and the entire residue of seventy-five miles 
over that of another company, and that there was an existing rate by the 
alternative route of 6rf. less than the existing rate over the route for which a 
through rate was proposed. 

Held that it did not follow, that because the rate over the alternative route 

( l ) Before Collins, J., and Commissioners Sir Fbedebicx Peel and Viscount 
Cobham, sitting at the Royal Courts of Justice, London. 
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was reasonable, and was smaller in amount for a slightly longer distance, that 1897. 

the existing rate over the route composed of three railways, five miles shorter. 



and which was M. higher, was unreasonable. CtaPOiunoK 

° OF ittBlCDTO- 

HAM Ain> 

Sheffield 

This was an application by the Corporation of Birmingham Goal Co. Ltd. 
and the Sheffield Coal company to the Commissioners to allow uxvc 



a through rate over the lines of the three respondent companies A ^j^^ gm 
from the Birley collieries of the coal company, situated on the shire Ry. Co., 
line of the Manchester, Sheffield and Lincolnshire railway com- Br. Co. and 
pany, to Windsor Street, Birmingham. The through rate pro- Axm nobth- 
posed was 3«. 9d. a ton, a rate 6d. per ton lower than the ^o?S H 
existing rate between these points, but equal to the rate between 
the collieries and Lawley Street station in Birmingham. The 
latter rate was for conveyance over a different route, and the 
lines constituting that route were owned by two companies, 
while the proposed rate was to be applied to a route composed 
of lines belonging to the three respondent companies. 

Balfour Bmcne, Q.C., C. A. Russell, Q.C., and Sutton 
appeared for the applicants. 

Noble for the Manchester, Sheffield and Lincolnshire railway 
company. 

C. A. Cripps, Q.C., and Noble, for the Midland railway com- 
pany. 

C. A. Cripps, Q.C., and Ernest Moon for the London and 
North-Western railway company. 

The judgment of the Court was delivered by Collins, J. 

Collins, J. : We are all of opinion that this application fails. 
There is in existence at this moment a rate, not a through rate 
in the technical sense of the term imposed by the Railway Com- 
missioners, but there is a rate arranged between the parties 
which is virtually a through rate at this moment, and that 
through rate is, in the aggregate, a very much smaller sum than 
the sum of the local rates over the lines which constitute the 
through route. The application involves the still further reduo- 
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1897. tion of about 6d. It seems to me under those circumstances 



London 
ahd Nobth- 

WSSTBBN 

Rt. Go. 
ColUnf , J. 



Cobporation that the onus is clearly upon the applicant to show that the rate 

0P hJT*nd°" which he is proposing is a just and reasonable rate. 

Co^Lro ^ ow ^ a ? ree *kat it would be very desirable for the owners 

v. of the Birley collieries and for the Corporation of Birmingham 

gH^^ 1 who with them make this application, to secure the transit of 

KmBRT°Co " ^^ * rom ^ 08e °°Ui er ies to Birmingham, and that unquestion- 
Mdoland ably is one of the factors that we have to consider in discussing 
this case ; but then comes the question at what rate is it fair to the 
railway oompanies to insist that the traffic shall be carried. In 
dealing with that I think we are bound to take all the circum- 
stances into consideration. One of the circumstanoes here is, 
that the proposed rate is over a route composed of three lines, 
one of which carries for about six miles of the route, and the 
other two — the Midland and the North- Western — over distances, 
one of them of about forty-five miles, and the other of about 
twenty-five miles. The chief argument addressed to us in 
respect of the proposed rate as against the one now in question 
is, that on an alternative route which is composed of two lines, 
and which passes for the same short distance over the line of 
the Sheffield company — that is common to both — and the entire 
residue over that of another company, the Midland : the argu- 
ment addressed to us is, that over that route so composed there 
is in existence at this moment a rate which is, I think, 
some 6d. less than the existing rate over the route whioh is now 
the subject-matter of this application. When analysed, it seems 
to me that that argument really involves the question of undue 
preference. It is only by introducing a comparison on the same 
conditions as those by which an undue preference is deter- 
mined that this alternative route really oomes into the discussion 
at all ; but; when you come to compare the circumstanoes, they 
appear to be quite different. To begin with, as I have pointed 
out, it oonsists of a route over two railways only, one of them 
extending for about six miles, and the other for something over 
seventy, and I do not think that it in the least follows that 
because the rate over that route is reasonable and is smaller in 
amount for a slightly longer distance, that the existing rate 
over the route composed of three railways five miles shorter, 
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and whioh is 6d. higher, is unreasonable. I do not think it 
follows at all ; for this reason : the conditions under which the 
two traffics are carried are totally different. We have to consider, 
in fixing a rate, all the circumstances of the case, and one of the 
circumstances must be what power the particular railway companies 
over which the route passes themselves have of demanding rates. 
When you are dealing with a route composed of two long leads 
the rights of the companies in respect of the passage over their 
line may be very different from what they are if you are dealing 
with a route composed of certain short leads. No railway company 
can get as much out of a series of short leads as it can out of a 
long lead; and though the Legislature contemplates that the 
route, made up of all the different factors, shall be treated as 
one line, still in fixing the rate we are bound to take all the 
circumstances into consideration, which in the one case may be 
that the companies forming the route have in the aggregate a 
much higher charging power than they would have in the other ; 
and inasmuch as we are invited to cut it down, there must 
always be a question, I think, of the burden which would be 
imposed upon these companies in asking them to abate, in the 
one case, from a much larger sum than in the other. Therefore 
it seems to me that these considerations disturb the suggested 
comparison between the route made up of the two railways and 
that made up of the three. 

We have been helped in this case by evidence as to the actual 
proportions which eaoh of these railway companies now receive 
out of the existing rate over the three railways ; and it turn's 
out that a large part of the difference, almost the whole differ- 
ence, between the proposed rate and the rate actually charged 
is commensurate with the difference in the sum that the Sheffield 
railway company receives out of the rate when the transit is 
over the lines of the two companies as compared with that 
whioh it receives where the transit is over those of the three ; 
and the suggestion is, that primd facie that is an unreasonable 
demand on the part of the Sheffield company, and therefore 
that it may fairly be struck off, leaving practically the amount 
now asked for in the proposed rate. But the evidence is, that 

b. 6 
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the arrangement under whioh, in the one case, the Sheffield 
company gets more than they do in the other is part of one 
large bargain which regulates the whole of the traffio passing 
from this colliery over the Sheffield and on to the Midland 
system, whether it stops on the Midland railway or goes to 
stations beyond the Midland railway. It is a give-and-take 
bargain between the Sheffield company on the one hand and 
the Midland on the other; the Sheffield having another available 
route by which they might send the traffio, and the bargain 
being one whereby the Midland have acquired from the Sheffield 
company the right to receive their traffic and deliver it on these 
terms. I do not think it would be possible or fair for us to 
interfere with one particular part of this bargain without having 
the whole question before us — whioh we have not — as to its 
reasonableness. We are told, and I have no reason to doubt it, 
that whatever decision the Commissioners come to on the matter, 
the share of the Sheffield company in the new and diminished 
rate would have to be ascertained upon the footing of this 
bargain. We have no reason whatever to suppose that that 
arrangement between ihe Sheffield company and the Midland 
company is not a perfectly reasonable arrangement, therefore 
I think that special ground for diminishing the rate fails. That 
throws me bapk on the question whether the aggregate rate 
which is suggested is, in view of all the circumstances, so reason- 
able and just that I should be justified in accepting it instead 
of that whioh now exists. The one which now exists involves 
a considerable abatement upon the rights of the railway com- 
panies under their statutes ; that which is proposed seeks to 
force upon them a still larger reduction. It does not appear to 
me to have any compensating element which would make it 
just; nothing has been pointed out; and I do not think, 
without some suggestion of some compensation to the railway 
companies, we should be acting justly in forcing them to aocept 
a still further reduction of their statutory rights. I think, 
therefore, this application fails. 
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[Solicitors for the applicants : Fishers, for Parker, Rhodes 8f 1897. 
Co., Kotherham. Cobporation 
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Plymouth, Dbvonport and South-Western Junction 
Railway Company 

t>. 

Great "Western Railway Company and 

London and South- Western Railway Company ( 1 ). 

Through Rates for Goods — Reasonable Route — Point of Exchange — Sending 
Company's Claim to Long Run — Railway and Canal Traffic Act, 1888 
(51 & 52 Vict. c. 25), «. 25. 

March 21, 23, On an application for through rates, the fact that the station where it is pro- 

1899. posed to exchange the traffic is not, in any reasonable sense, a practicable one 

for that purpose will go to show that the proposed route is not a reasonable 

route within the meaning of section 25, sub -section 5, of the Railway and Canal 

Traffic Act, 1888. 

The Court will consider not only the public interest in a competitive route, 
bat also the right of a railway company to a long run in respect of traffic 
originating on its own system. 

The Plymouth company applied, under section 25 of the Railway and Canal 
Traffic Act, 1888, for an order allowing through rates for goods traffic between 
the South- Western termini in London (Nine Elms and Waterloo) and Truro, 
Penzance and other stations on the Great Western railway in Cornwall, by way 
of Lidford and Plymouth North Road. 

The applicants* line was a double line twenty-two miles in length, which ran 
from Lidford (where it joined the South- Western company's main line) to that 
company's station at Devonport, and was worked by the South- Western company. 
From Devonport the South-Western company owned a junction line with the 
Great Western main line (from London to Cornwall), and they had running 
powers over the latter to the Plymouth North Road station. The proposed 
exchange of traffic between the two companies was to take place at Plymouth 
North Road station. 

Held, that the proposed route with an exchange at Plymouth North Road 
station was not a reasonable route. 

This was an application to the Commissioners under section 2 
of the Railway and Canal Traffio Act, 1854, and section 25 of 
the Railway and Canal Traffio Act, 1888. 

(t) Before Weight, J\, and Commissioners Sir Fbedbbick Feel and Viscount 
Cobhak, sitting at the Royal Courts of Justice, London. 



Ry. Co. 



BAILWAT AND CANAX TRAFFIC CASES. 60 

The Plymouth, Devonport and South- Western Junction rail- 1899. 

way company gave written notice to the Great "Western railway Plymouth. 

company and the South- Western railway company respectively, a^s^h* 

requiring them to receive and forward at through rates certain Westkhn 
goods traffic from or to the South- Western railway oompany's Ry. Co. 
stations and yards at Waterloo and Nine Elms in London, to Great 

or from certain stations (which included Truro^ Falmouth and Ry ^and 
Penzance) on the Great Western railway in Cornwall mentioned Ixwdon 

' " AND SOUTH* 

in the said notice. Westebn 

The route proposed was vid Plymouth North Road, Ford and 
Lidford, and vice versd. 

(Through fares for passengers from Waterloo to these stations 
in Cornwall by this route were also demanded.) 

The Great Western railway company objected to the proposed 
through rates and fares and the apportionment thereof as being 
insufficient, and to the proposed route as not being a reasonable 
route. 

The South- Western railway company objected to the amount 
and apportionment of the proposed rates and fares as being 
insufficient, but did not object to the proposed route. 

Thereupon the applicants filed an application for an order — 

(1.) Allowing the through rates and fares and route pro- 
posed by the applicants and objected to by the Great 
Western railway company. 

(2.) Allowing the apportionment of the through rates as pro- 
posed by the applicants and objeoted to by the Great 
Western railway company and the London and South- 
western railway company. 

(3.) Enjoining the Great Western railway oompany and the 
London and South- Western railway company, and 
each of them, to afford all reasonable facilities for the 
through traffio of the applicants, and to desist from 
giving an undue and unreasonable preference and 
advantage to their own proper traffio, so that no 
obstruction may be offered to the publio desirous of 
using the railway of the applicants as part of a 
through line of communication. 
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1899. The answer of the Great Western railway oompany, so far as 

Plymouth," material, was as follows : — 

aot Souti£ ^e Q****' Western company deny that the through rates 
Westeen and fares referred to in the application are due and reasonable 
Ry. Co. facilities in the interest of the public 

Gseat The applicants' only objeot in making this application is to 

RtM^and ^ ver * traflBo fr° m the Great "Western oompany's route to their 

London own by means of active canvassing, although no advantage will 

Weotebn be gained by traders who send by their route, but the proposed 

through rates and fares are not required in the interests of the 

public, and there is no traffic which the proposed route would 

better serve if the application were granted. 

As regards merchandise traffic, no advantage will be gained 
by the publio if through rates are put in force, either in the cost 
of, or the time occupied in, transit between the plaoes mentioned 
in the application and London, or in any other way, and no 
traffic would pass that is not as cheaply and efficiently dealt 
with by the Great Western company in London as it could be 
by the London and South- Western railway oompany. 

As regards passenger traffic, no better, quicker, or cheaper service 
will be given to Waterloo if the through fares are granted than 
that at present existing. The only difference would be that a 
passenger coming from or going to Waterloo would not require 
to take a fresh ticket at North Road station at Plymouth during 
the interval between the arrival and departure of the trains of 
the two companies. 

The Great Western company have incurred, and are continu- 
ing to incur, a large capital expenditure to shorten and make 
more convenient the route between London and the stations in 
the West of England in order that the traffio may be conveyed 
in a more expeditious and satisfactory manner than has hitherto 
been possible. If any considerable amount of Cornish traffio is 
diverted and sent by the proposed route, the Great Western 
company will be deprived of traffio whioh was and is the object 
and inducement for such expenditure. 

If the publio interest requires that through fares and rates 
should be in force between Waterloo and Nine Elms and the 
plaoes in Cornwall mentioned in the application (which the 
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Great Western oompany deny), the route proposed by the appli- 1899. 

cants is not a reasonable and oonvenient route for that purpose. Plymouth, 

The through rates and fares whioh are proposed are not just J^s££!£. 

and reasonable, and the amount proposed to be apportioned to Westebn 

the Great "Western oompany is insufficient. By. Co. 

V. 

Gbbat 
Balfour Broume, Q.C., and C. A. Bussell, Q.C. (J. Shaw with Wkstebk 

them), for the applicants. Lonik>n 

The South-Western route is over sixteen miles shorter to ^^^' 

Nine Elms than the Great Western route to Paddington. It Br. Co. 

is a double line all the way. The route exists and there are 

traders in Cornwall who desire to use it. The South- Western can 

deal efficiently with the traffic if the through rates are granted. 

Similar traffio is now interchanged at North Eoad station. 

C. A. Cripps, Q.C., and Asquith, Q.C. {Ernest Moon with 
them), for the Great Western railway oompany. 

The Court is not debarred from considering the inevitable 
effect of competition ; but the only elements of competition here 
are time and rates, in neither of which there would be any 
alteration to benefit the trader. The diversion of traffio for 
200 miles from the Great Western company is an element for 
consideration in favour of that company. The South- Western 
company do not appear to support the impracticable interchange 
at North Eoad station, although they are joint owners and the 
responsible workers of the traffio. 

The South- Western route from Plymouth to Exeter is six 
miles longer than the Great Western route. Exeter is the 
proper point of exchange. 

W. J. Noble appeared for the London and South- Western 
railway company. 

Wright, J. : In this case the application is for a through 
route and rate practically from stations in Cornwall to South- 
western stations in London by a particular route, and the route 
selected is the route rid North Eoad station, which is the station 
selected by the applicants as the station for exchange, or 
transfer, by way of Lidford. 
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A substantial body of evidence has been called here for the 
purpose of showing, and it does to some extent show, no doubt, 
that considerable benefit would aocrue to the traders between 
Cornwall and London if there were an additional route not 
entirely under the oontrol of the Great "Western company, 
assuming it to be a proper route. In deoiding these oases we 
have, both as a matter of common Bense and as a matter of 
authority since the deoision of the Court of Appeal in the Didcot 
Case (*), to oonsider all the circumstances and all the facts in 
coming to a conclusion. For instance, on the one hand, we 
have to take into consideration that the Great "Western company 
ought not, without some due cause in the public interest, to be 
deprived of the advantage of its long run in respeot of traffic 
which has originated on its own system ; on the other hand, we 
cannot disregard altogether, or, indeed, disregard at all, any 
benefit which might aocrue to the traders, and to the public, 
from the exercise by us of the powers which the Act of Parlia- 
ment authorises us to exercise. For instance, I, for one, should 
be inclined in a case of this sort to take very seriously into con- 
sideration, on the question of public interest, the fact that two 
competitive routes must tend to make either company more 
likely to give reasonable concessions to traders. Taking all 
those kind of matters into consideration, I think the applicants 
here have failed to make out that the route which they propose, 
with an exchange at North Eoad, is a reasonable route. That 
is the substanoe of the case, and we need not come to any deter- 
mination upon any point except that. 

The evidence appears to me to show beyond dispute that the 
route vid North Eoad and Lidford as proposed, with an inter- 
change at North Eoad, is not the proper route for the traffic to 
take. First of all, it is not the best route. It has not been 
seriously questioned that Exeter, for one part of the traffic, and 
Heading, for another part of the traffic, would be better points 
of exohange. Further than that, I think it has been conclu- 
sively demonstrated not only that North Eoad is not the best 
place, but that it is an impracticable place. Having regard to 



( J ) Ante, p. 1. 
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the construction of the station there, which was constructed 
merely for passenger traffio, having regard to the bulk of the 
passenger traffio which passes through it, having regard to the 
time which must necessarily be occupied in exchanging truoks 
or transferring paokages, and having regard to the large traffio 
to be dealt with in a station not designed for that purpose, it 
seems to me that we must come to the conclusion that it is not 
a practicable station, in any reasonable sense, for the inter- 
change of traffio. 

I have come to this conclusion with some regret, because 
obviously what is really desired by the bulk of the gentlemen 
who have come here is to inform the Court as to the public 
interest, as it is called, in a lower rate and better time than the 
time which they imagine the Great Western trains keep. That 
last grievance, however, is somewhat overstated, because one of 
the large traders told us that when Piokford's oarts delivered 
traffic instead of Great "Western carts, the goods always arrived 
in due time, which shows that, as far as he was concerned, the 
fault was not with the Great Western trains but with the Great 
Western carts. 

There is one part of the case with regard to which I had some 
hesitation as to whether we should not hear something more 
about it, and that is the part of the application which deals with 
through rate and route for passengers. If that had been 
seriously pressed we should have desired to have gone further 
into the matter, but really it was only mentioned in a very 
casual way by one or two of the witnesses, and I do not think 
any serious case has been made as to that. I think the applica- 
tion fails on the one ground which I have mentioned. 
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Sib Frederick Peel and Lord Cobham concurred. 

[Solicitors for the applicants : Burchett 8f Co. 

Solicitor for the Great Western railway oompany: R. R. 
Nehon. 



Solicitors for the London and South- Western railway oom- 
pany : Bircliam 8f Co."] 
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Carrickfergus Harbour Commissioners and Others 

v. 
Belfast and Northern Counties Eailway Company Q). 

Undue Preference of Ports — Benefit of Geographical Position — Group Pate — 
Coal Traffic — Charges disproportionate to Distance — Railway and 
Canal Traffic Act, 1854 (17 & 18 Vict. c. 31), «. 2— Railway and 
Canal Traffic Act, 1888 (51 & 52 Vict. c. 25), ss. 1, 27, 29 and 30. 

June 15, 16, Upon a complaint that the railway company did not in respect of coal traffic 

30, 1897. give the applicants or the traders of Carrickfergns the benefit of the geographi- 

cal position of the port and harbour of Carrickfergns as compared -with the 

ports of Larne and Belfast in relation to the several towns and places on the 

railway lying west and north-west of Carrickfergns. 

It haying appeared that the railway company had established uniform rates 
from the three ports of Larne, Belfast and Carriokfergus to certain inland 
towns, and that the effect of such group rates was that Carrickfergns sustained 
a loss of mileage advantage amounting to fourteen miles as against Larne in 
respect of the Cookstown and similar traffic. 

Held, that so much of the complaint as related to the rates charged by the 
railway company for the conveyance of coal from the ports of Larne and 
Carrickfergus respectively to Bally dare junction, to Antrim and the inter- 
mediate stations to Cookstown junction, and to towns and places on the railway 
between Cookstown junction and Cookstown and Draperstown respectively 
being the same, notwithstanding the distance the coal was carried from 
Carrickfergus was shorter than that from Larne, was true, and that the 
Carrickfergus traffic in coal was thereby subjected to an undue disadvantage. 

Held further, that the rates for coal from Carrickfergus to the aforementioned 
towns and places must be lower than those from Larne to the same by the sum 
of Zd. per ton. 

This was an application under section 2 of the Eailway and 
Canal Traffic Act, 1854, and section 30 of the Railway and 
Canal Traffic Act, 1888. 

The applicants were the Harbour Commissioners of Carriok- 
fergus and the Grand Jury of Carrickfergus. The latter were 

(') Before Gibson, J., and Commissioners Sir Fbedxeiox Peel and Viscount 
Cobhax, sitting at the Four Courts, Dublin. 
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the owners of the Carriokfergus Harbour railway, which was a 1897. 
line of railway of about one mile, connecting the harbour with Cabbickfbb- 
the Belfast and Northern Counties line. The application was QU coj^. ub 
that the Belfast and Northern Counties railway company should B10 ^^f D 
desist from unduly preferring the ports of (a) Larne and *. 

(b) Belfast, in respect of coal traffio to certain inland towns on Nobthebw 
their railway. These places divide themselves into (a) Bally- r£*c£? 
mena and stations beyond that to the north, and (b) Ballyclare 
junction, Antrim, Cookstown junction, and stations beyond 
Cookstown junction to the west, on the line to Cookstown. 

From all the three ports of Larne, Carriokfergus, and Belfast 
similar rates were being charged, although as regards stations 
on the Belfast and Northern Counties line between Larne and 
Cookstown junction (including Ballyclare junction and Antrim), 
Carrickfergus was nearer to them than Larne by about fourteen 
miles, and than Belfast by about four miles. 

Ballymena was in a somewhat different position, owing to 
the existence of a narrow gauge railway to it from Larne, which 
belonged to the Belfast and Northern Counties railway company, 
and which was considerably shorter than the broad gauge route; 
the distance between Larne and Ballymena being about twenty- 
five miles by the narrow gauge and about forty-three miles by 
the broad gauge routes. The rates to Ballymena and stations 
beyond were charged on the basis of the narrow gauge mileage, 
though, as a matter of convenience, a considerable amount of 
traffic was taken round from Larne by the broad gauge line to 
avoid transhipment. 

The result of this arrangement of grouping the rates from 
the three ports was that, with regard to the traffio to Ballymena 
and beyond, Carrickfergus obtained the advantage of some 
four miles and Belfast of some eight miles in the rate charged 
them. 

It appeared from the evidenoe of the defendants' general 
manager, that before the narrow gauge line was made from 
Larne to Ballymena, the rates from Larne and Belfast to 
Ballymena were equal (although there was a difference of some 
ten miles in favour of Belfast) by an arrangement with the 
owner of Larne harbour, who threatened to make a competitive 
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1897. line. It also appeared that before the harbour line was made 



Cabbickpeb- at Carrickfergus, there did exist a difference of 3d. in favour of 

flU Coiaas- UB Carrickfergus to all stations. It was shown that out of the 

^Otkkb* 1 * P resen ^ rat®, Id. was paid at Larne and at Belfast to the 

t\ harbour authorities for the use of a harbour line, whereas at 

Nobthkrn Carrickfergus 3d. or id. was charged ; but this was apparently 

B^CoT equalised by the question of haulage. 



Sir Alexander Miller, Q.C. ; The Macdermot, Q.C.; J. Stanley, 
Q.C. (jR. F. Harrison with them), for the Belfast and Northern 
Counties railway company. 

The onus of showing undue preference lies on the applicants, 
as they are not traders under section 27 of the Act of 1888. 

The cartage at Carrickfergus used to oost 8d. per ton, so that 
the additional 3d. to the rate when the harbour railway was 
made was no hardship. 

"Want of accommodation at Carrickfergus harbour prevents 
vessels coming except at higher freights, so reduction of rail- 
way rates would have no effect on the trade. Loss of trade is 
not due to equality of rates between the ports, but to fault of 
defective harbour. Coal is now carried in larger vessels than 
formerly, which must use Larne or Belfast. 

Where mileage rateB exist (as on the line from Carrickfergus 
to Larne harbour), and to places where they are to the advan- 
tage of Carrickfergus, practically no coal is sent. In 1896, 293 
tons of coal were carried from Larne to Cariickfergus itself. 
Traders have now the advantage of an equal rate with Larne 
to Ballymena, and stations north thereof, which they would 
no longer get if mileage rates were adopted, and yet they send 
next to no coal there. 

The powers given by the Traffic Act of 1888 to "group," 
show that the Legislature must have contemplated that the 
mileage would be different in such cases. 

On reducing the rate from Carrickfergus to Antrim and Cooks- 
town, to a lower figure than the rate from Larne, the Great 
Northern railway will reduce their rate from Belfast to Antrim 
to the Carrickfergus figure. The result will be that Carrick- 
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fergus will be quite unable to compete "with. Belfast in that . 1897. 
direction, and that Lame will be completely deprived of their Cabbioxfsb- 
present traffic, to the serious detriment of publio and commercial ^coions-™ 
interests. *°cS^ 

V. 

Belfast and 

NOBTHEBN 

J. H. M. Campbell, Q.C., R. E. Meredith, Q.C. (E. H. Johns r™™ 8 
with them), for the applicants. 

In addition to an initial difficulty of increased freight of from 
3rf. to 6rf. to Carrickfergus as against Lame, Carriokfergus is 
by the present arrangement deprived of its fourteen miles 
advantage over Lame all along the line to CookBtown ; in re- 
turn for which it gets an apparent concession of four miles 
as regards Ballymena. Belfast cannot get the Lame traffic to 
Bailymena, no reduction to Carrickfergus can affect Ballymena, 
because of the existence of the narrow gauge line. 

Even if the Great Northern railway should lower rates from 
Belfast to Cookstown, and traffic be thus transferred from 
Lame to Belfast, that is no justification for depriving Carrick- 
fergus of its fourteen miles. 

It is possible for Carrickfergus to get a substantial trade to 
Ballyclare junction, Antrim, and Cookstown. It is no answer 
to a charge of unequal treatment to say that Carrickfergus will 
not benefit by an alteration of rates. 

The judgment of the Court waB delivered by Gibson, J. 



Gibson, J.: The complaint in this case on behalf of the 
Harbour Commissioners and Grand Jury of Carriokfergus is 
confined to rates for coal, and is brought under sections 7 and 30 
of the Eailway and Canal Traffic Act, 1888, to be considered in 
connection with sections 27 and 29. No question is raised as to 
the rates being intrinsically excessive. The complaint is entirely 
based on the allegation that the company, by establishing 
uniform rates from the three ports, Larne, Belfast and Carrick- 
fergus, to certain inland oentres, have subjected Carrickfergus 
to undue disadvantage, by depriving it of the benefit resulting 
from its superior proximity to such inland oentres, and that its 
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coal trade has been thereby extinguished. The evidence in 
support of the application was entirely that of Carrickfergus 
witnesses, and was mainly direoted to the rates for traffic in the 
Ballymena and Cookstown directions. At the close of the case, 
the controversy was practically reduced to one point, the rates 
from Lame and Carrickfergus for the Cookstown traffic and 
other traffic similarly circumstanced. There was no substantial 
case made out as to the Belfast rates or the Ballymena traffic. 

On behalf of the company, several answers to the application 
were put forward. Some of these may be summarily disposed 
of. The alleged difference of 3d. in favour of Carrickfergus as 
compared with Lame, when the expense of haulage is taken 
into account, practically disappears, and the rates are, as Mr. 
Cotton admitted, substantially identical. Again, the oral 
understanding between Mr. Chaine (as representing Lame) and 
Mr. Young, chairman of the oompany, that Lame should enjoy 
the advantage of equal rates — an understanding which related 
to a threatened competition only — was never embodied in any 
contract or statute, and cannot now in any event be allowed to 
prejudice Carrickfergus. Nor doeB the somewhat speculative 
contention that any change in the Carrickfergus rate would 
cause a complete diversion of the traffic without any possible 
benefit to Carrickfergus, commend itself to our judgment. The 
remaining points on which the company rely, and which have 
been carefully considered by us, are more substantial. 

The first of these is that Carrickfergus, by the adoption of 
uniform rates, gets a certain amount of advantage, particularly 
in the case of Ballymena, and Northern traffic, and that this 
benefit must be taken into account in estimating the operation 
of the system as a whole. 

The actual mileage on the company's broad gauge line is 
muoh longer from Lame than from Carrickfergus, and all coal 
consigned north of Ballymena is dispatched by the circuitous 
broad gauge route, in order to avoid the inconvenience and loss 
caused by transhipment at Ballymena. The narrow gauge line, 
however, between Lame and Ballymena is four miles shorter in 
favour of Larne as compared with Carrickfergus, and it is stated 
that the tariff for this shorter route controls and has reduced 
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the rate on the circuitous broad gauge transit. In this point of 
view, Caniokfergus may be said to get an advantage, while 
Lame loses the benefit of its shorter mileage. The gain, how- 
ever, which Carrickfergus may derive from this, though it must 
be considered, can hardly be acoepted as balancing the loss of 
mileage advantage, namely fourteen miles, which Carrickfergus 
sustains in respect of the Cookstown and similar traffic. 

The main point in dispute, to which most of the evidence on 
both sides has been addressed, is as to the decline of the 
Carrickfergus coal trade, which the applicants attribute alto- 
gether to the unfairness of the system of uniform rates — in 
force since 1878 — but which the oompany contend is accounted 
for by other causes. The evidence is largely based on tables of 
traffic, prepared on behalf of the applicants and the railway 
company respectively. 

The applicants' tables show (a) the quantity of coal sent by 
rail from Carrickfergus for the year 1890 and following years ; 
(b) the quantity of coal landed in Carriokf argus. The former 
table for some reason passes over the years 1888 and 1889, the 
period immediately following the opening of the junotion 
railway with the main line, and omits to disclose the inland 
towns to which the coal was dispatched. It shows a rapid 
downward movement from 1890 to 1894, when the quantity is 
lowest, followed by a rise in 1895, with a further decline in 
1896. The quantities sent inland during the years 1894, 1895 
and 1896, are very similar to those whioh, according to the 
company's returns, were consigned in the years 1884, 1885 and 
1886, ten years before. 

The second table shows since the year 1890 an increased 
shipment of ooal to Carrickfergus. This coal must have been 
used in local trade, whioh the Carrickfergus merchants say is 
the more profitable. It appears that a large salt industry has 
grown up in the district, and the suggestion of the company is 
that the ooal which was formerly dispatched by rail is now 
retained for the more advantageous home trade. 

Neither of the applicants' tables gives any account of the 
Lame trade, whioh is alleged to have been unduly favoured at 
the expense of Carriokf ergus. 



1897. 

Cabbiczfer- 
gt7b ha.rboub 

COMMIS- 

siokeb8 1nd 
Othebs 

V. 

Belfast and 

Northern 

Counties 

Ry. Co. 

Gibson, J. 



80 



EAtLWAY AND CANAL TRAFFIC CASES. 



1897. 



The returns supplied on behalf of the company omit, like 

Camucxfkb- those of the applicants, the years 1888 and 1889, and relate to 

"cSSST* the years 1884, 1885, 1886 and 1896. Ballymena in 1896 

bioners and 

Others 

v. 

Belfast and 

NOBTKEBK 

Counties 
Ry. Co. 



Gibson, J. 



bought very much the same respective quantities from Belfast, 
Larne, and Carrickfergus as are shown during the triennial 
period. Nor is there much of a difference between the two 
periods as far as regards the sales from the three ports to 
Cookstown, save that the trifling consignments coming from 
Carrickfergus during the earlier period disappear altogether 
in 1896. The figures point to an unprogressive business, with 
rather a drooping tendency. They supply no support to the 
view that Larne has captured the trade which Carriokfergus has 
lost. The principal development of the Larne traffic has been 
in the Ballymena direction. 

The traffic returns for other towns, such as Randalstown and 
Magherafelt, show how difficult it is to refer vicissitudes of busi- 
ness to the operation of the railway tariff. Thus the Carrick- 
fergus business with these towns shows on the railway tables in 
1896 a large proportional increase over the year 1886, while 
Larne presents a small proportional gain, and Belfast a marked 
falling off. 

The railway company contend that the decline or inelasticity 
of the Carrickfergus coal traffio is mainly caused by the natural 
disadvantages of the harbour, which is tidal, shallow and insuffi- 
ciently equipped. There is, probably, muoh truth in this, and it 
is admitted that the sea freights to Carrickfergus are from 3d. 
to 6d. per ton over those to Larne or Belfast. If this disparity 
were removed, Carriokfergus could (one witness says) compete 
successfully for the inland trade. It could not be contended 
that the railway rates ought to be adjusted so as to compensate 
for the higher sea freights ; but it is not unreasonably argued 
that, handicapped as it is by nature, Carrickfergus ought not to 
be deprived of any advantages to which its geographical position 
may entitle it. 

There is naturally a good deal of exaggeration on this point 
on both sides. The result of the evidence appears to us to be 
that though traffic of very considerable volume could not be 
accommodated without very extensive and costly changes, a 
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trade much larger than at present exists could be managed and 
dealt with at Carrickfergus. The suggestion that the nature of 
the harbour arrangements makes any expansion of trade 
impossible cannot bo accepted. 

On behalf of the company, it was further urged that the 
publio interest required the continuance of the present system of 
uniformity which has been now tested by many years' experience. 
Extensive ooal merchants from Ballymena, Antrim and Cooks- 
town have been oalled to support this view, and no corresponding 
evidence has been adduced on behalf of the applicants to show 
that publio interest will be served by reducing the Carrickfergus 
tariff. This circumstance is important. At the same time, these 
witnesses admit that there was once a large coal business with 
Carrickfergus, which has since died out. If any fair adjustment 
of rates is possible, whioh would enable Carrickfergus to compete 
without substantially diminishing the force of the Larne com- 
petition, it is not easy to see how the interests of the inland 
towns could be thereby prejudiced. 

On the whole, looking at the marked difference of mileage 
(which, though not decisive, is an important factor), and taking 
all the circumstances of the case into consideration, we have 
arrived at the conclusion that the present system of uniform 
rates, as to certain parts of the traffic, places Carrickfergus to 
some extent at an undue disadvantage as compared with Larne; 
and that, without an undue reduction of rates, and without 
detriment to the interest of the publio, the ooal rates from 
Carrickfergus (1) to Ballyclare Junction, (2) to Antrim, and 
(3) to Cookstown Junction and beyond in the Randalstown 
direction, ought to be lower than the coal rates to the same 
places from Larne by the sum of 3d. per ton. 

The application so far as relates to Belfast and to the Larne 
rates with Ballymena and northwards fails, and must be refused. 
There will be no costs. 
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[Solicitors for the applicants : W. 8f D. Johns, Belfast. 



Solicitors for the railway company : Torrens> Sons 8f Bristow, 
Belfast.] 
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26, 27, 28, 
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April 28, 
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Appeal from Railway Commissioners — Competency of — Running Powers — 
Interim Injunction — Regulation of Railways Act, 1873 (36 & 37 Vict, 
c. 48), s. 8— Railway and Canal Traffic Act, 1888 (51 <fc 52 Vict, 
c. 25), s. 17. 

Where the Railway Commissioners sit in lien of arbitrators under the provi- 
sions of section 8 of the Regulation of Railways Act, 1873, they exercise a 
jurisdiction not depending on the consent of the parties, and an appeal will lie 
under section 17 of the Railway and Canal Traffic Act, 1888, to a superior 
court on a question of law. (So held by the Court of Session.) 

The Railway and Canal Traffic Act, 1888, section 17, enacts that "no appeal 
shall lie from the Commissioners on a question of fact .... save as otherwise 
provided by this Act, an appeal shall lie from the Commissioners to a superior 
court of appeal." 

Held (by the Court of Session), that an appeal is competent against an order 
of the Commissioners, if it appears from the judgment of the Commissioners 
(although not in the order itself) that in arriving at the result expressed in the 
order they had first decided a question of law. 

By an agreement entered into between the North-Eastern and North British 
railway companies, scheduled to an Act of Parliament, it was provided that 
" for the purpose of maintaining and working in full efficiency in every respect 
the East Coast route by way of Berwick for all traffio between London and 
other places in England, and Edinburgh, Leith, Glasgow and other places in 
Scotland, the North British company shall at all times hereafter permit the 
North-Eastern company, with their engines, &c, to run over and use the North 

British company's railway between Berwick and Edinburgh 

subject to the payment by the company to the North British company for such 

user of such tolls, rates as have or has been, or shall from time to 

time be agreed upon by and between the said companies, or in default of such 
agreement, as shall be fixed by arbitration." 

The North-Eastern company applied to the Commissioners, under section 8 of 
the Regulation of Railways Act, 1873, for an order allowing them, in the exer- 
cise of their running powers, to run between Edinburgh and Berwick the full 
number of passenger trains required for the conveyance of passenger traffic 



( l ) Before Lord Teayweb and Commissioners Sir Frederick Peel and 
Viscount Cobhax, sitting at the Parliament House, Edinburgh. 



JtAlLWAY AND CANAL TRAFFIC CASES, C 

between England and Scotland by the East Coast route. The Commissioners 1897. 

decided that the North-Eastern company were entitled to run one-half of the ---«.. 

through passenger trains (for the conveyance of traffic between England and Eastern 
Scotland) over the railway of the North British company between Berwick and Rt. Co. 
Edinburgh on the terms of the North-Eastern company paying to the North *• 

British company 76/. per cent, of the gross receipts, and retain iDg 251. per cent. -S°J^L 
for working expenses, and that the payment of such 75/. per cent, by the North- j^ T> (^ 
Eastern company should include the payment by way of rent for station accom- 
modation and station services at Edinburgh under the agreement. 

Lord Trayner held that it was legally impossible to grant the application of 
the North-Eastern company in respect that the North British company, as 
owners of the line between Edinburgh and Berwick, were entitled as matter of 
legal right to run some, at least, of the through trains. On appeal. 

Held (by the Court of Session), that the fact that the North British company 
were the owners of the line between Berwick and Edinburgh, did not of itself 
entitle them as of right, to run some of the through trains in dispute, and did 
not preclude the Railway Commissioners from granting, if they saw fit, the 
application of the North-Eastern company. 

Application for an interim injunction refused by the Ex officio Railway Com- 
missioner for Scotland. 

This was an application by the North-Eastern railway 
company, under section 8 of the Regulation of Railways Act, 
1873, and section 15 of the Eailway and Canal Traffic Act, 
1888, for an order determining certain differences between that 
railway company and the North British railway company. 

The nature of these differences appears from the application, 
which was as follows : — 

" 1. The railway of the applicants, which extends from near 
Doncaster to Berwick, is connected with the railway of the 
Great Northern railway company near Doncaster, and with the 
railway of the respondents at Berwick, the railways of the three 
companies forming a continuous line of communication between 
London and other places in England and Edinburgh and other 
places in Scotland, which is known as ' the East Coast route.' 

" 2. By an agreement dated 14th May, 1862, made between 
the applicants and respondents, which was scheduled to and 
confirmed by the North-Eastern and Carlisle Railways Amalga- 
mation Act, 1862, and in which the applicants are referred to 
as * the company/ and the respondents as * the North British 
company,' it was provided {inter alia) as follows : — 

1 8thly. For the purpose of maintaining and working in 
full efficiency in every reBpect the East Coast route by 
way of Berwick, for all traffic between London and other 
6(2) 
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places in England, and Edinburgh, Leith, Glasgow and 
other places in Scotland, the North British company shall 
at all times hereafter permit the company, with their 
engines, carriages, wagons, and trucks, to run over and use 
the North British company's railway, sidings, stations, 
wharves, and stopping, loading, and unloading places, 
water, watering places, and other conveniences at and 
between Berwiok and Edinburgh and Leith, all inclusive, 

subject to the payment by the company to the 

North British company for such user of such tolls, rates, 
or dues, or such share or proportion of tolls, rates, or dues, 
as have or has been or shall from time to time be agreed 
upon by and between the said companies, or in default of 
such agreement as shall be fixed by arbitration in manner 
hereinafter provided. 

1 9thly. The North British company shall afford to the 
company proper and sufficient station accommodation for 

passenger traffic at Edinburgh, and Berwick, 

except that at Berwiok they shall not be required to give 
the use of the station for fish carried by passenger trains 
unless carried as parcels ; provided that the company shall 
use the Berwick station for all their passenger trains, 
whether from or to the southward or westward, which from 
time to time stop at Tweedmouth. 

'lOthly. The North British company shall afford the 
services of their booking olerks, porters, and other servants 
at those stations for the passenger traffic of the oompany, 
but the company, if and when they think fit, may provide 
at their own cost their own booking olerks, porters, and 
other servants at those stations, or any of them, and in the 
event of their so doing the North British company shall 
provide thereat proper and sufficient accommodation for the 
booking clerks, porters, and other servants so provided. 

* llthly. The trains of the oompany shall be permitted 
to take up and set down passenger traffic at any inter- 
mediate stations between Edinburgh and Berwick going to 
or from the company's railway, and the North British 
company's olerks shall book that traffio at those stations, 
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but the oompany, if and when they think fit, may employ 
their own servants at any of those stations at their own 
cost, and in the event of their doing so the North British 
company shall provide thereat suitable accommodation for 
the servants so employed. 

1 12thly. The oompany shall pay to the North British 
oompany a reasonable rent for the user of the station 
accommodation so provided, and a reasonable charge for 
the services of the booking clerks, porters, and servants of 
the North British oompany so rendered at their terminal 

stations at Edinburgh and Berwick, but shall not 

be liable to make any payment to the North British oom- 
pany for the use of and for like services so rendered at any 
of the intermediate stations. 
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1 17thly. If and whenever any dispute or difference shall 
arise between the company and the North British company 
as to facilities or accommodation to be given, or as to any 
rent or oharge or allowance (terminal or otherwise) to be 
paid or allowed by either oompany to the other under this 
agreement, every such difference shall be determined by 
arbitration under the Railway Companies Arbitration Aot, 
1859 ; each or either of the oompany and the North British 
company may by not less than three months' notice in 
writing to the other of them, ending with any or every 
fifth year from the time at which any such rent or charge 
or allowance is first determined, require that it shall be 
revised, and it shall be revised accordingly, but the rent or 
charge or allowanoe to be revised shall continue payable 
until it be altered on the revision ; and every such revision, 
if not otherwise agreed on, shall be made by way of arbi- 
tration under the Railway Companies Arbitration Aot, 
1859.' 
" 3. By the North British and Edinburgh and Glasgow Rail- 
way Companies Amalgamation Act, 1865, after reciting that the 
railways of the applicants and the Great Northern railway 
oompany (in that Act oalled 'the East Coast companies *) formed 
continuous portions between London and Berwick of the East 
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Coast route, and that the applicants had aoquired rights of 
running and carrying traffio to and from Berwiok over the 
North British railway between Berwiok and Edinburgh, and 
that it was expedient that nothing should be done which should 
impede or obstruct the flow or transit of traffio of every descrip- 
tion from and to Glasgow, Eifeshire, and other places in Scotland 
over the railways of the North British and Edinburgh and 
Glasgow oompanies to and from those of the East Coast com- 
panies freely and expeditiously as theretofore, it was enaoted 
{inter alia) as follows : — 

* 44. The North British company shall carry and forward 
all East Coast traffic over the North British lines and the 
railway of the oompany between Berwick and Edinburgh as 
regularly and expeditiously as they from time to time carry 
and forward traffio of a similar description over any portion 
of their railways, and shall, as regards that going south, 
so deliver the same at Edinburgh or Berwick as may be 
required by the East Coast oompanies, or either of them, in 
order that it may thence be forwarded to or oarried by the 
East Coast oompanies, or either of them, as the case may 
require, and as regards that going northwards or westwards 
when and as such traffic shall be delivered at Berwick or 
Edinburgh, as the case may be.' 
" By section 50 of the said Act, running powers were con- 
ferred upon the applicants and the Great Northern railway 
oompany over the railways of the respondents northwards or 
westwards of Edinburgh except their railways north of the 
Forth. 

" 4. In 1869 the applicants gave notioe of their intention to 
exercise the running powers conferred on them by the said 
agreement of 14th May, 1862, between Berwiok and Edinburgh 
for passenger traffio, and since that time the whole of the 
through trains to or from Edinburgh from or to London and 
other places in England by the East Coast route have been 
worked between Berwick and Edinburgh by the engines and 
servants of the applicants except the train departing from 
Edinburgh at 6.25 p.m. and arriving at Berwiok at 7.39 p.m., 
which was put on for the first time in November, 1895, and 
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whioh has been worked by engines and servants of the respon- 
dents with the aoquiesoenoe of the applicants pending the issue 
of certain legal proceedings between the two companies. The 
terms and conditions upon and subject to which the said through 
trains have been run were arranged between the applicants and 
the respondents. This arrangement was terminated on the 
30th April, 1895, but has been oontinued (subjeot to certain 
modifications) as an interim arrangement until the 14th January, 
1897. 

" 5. The applicants have given notice to the respondents that 
they intend to exercise their said running powers and to oontinue 
to run a full service of through passenger trains between Edin- 
burgh and England by the East Coast route. The times at 
whioh the applicants propose to run such trains are set out in 
the schedule to this application, and they propose to pay to the 
respondents in respect of the exeroise by the applicants of their 
running powers between Edinburgh and Berwiok sixty-six and 
two-thirds per oent. of the receipts arising from such trains as 
between Edinburgh and Berwick. The respondents have refused 
to aooede to the company's proposal, and the applicants and the 
respondents have failed to agree as to the times at which 
and the terms and conditions upon and subject to whioh the 
running powers of the applicants are to be exercised. 

" 6. The applicants apply to the Court under seotion 8 of the 
Regulation of Railways Act, 1873, and seotion 15 of the Bail- 
way and Canal Traffic Act, 1888, for an order determining the 
aforesaid differences, no arbitrator having in any general or 
special Act been designated by his name or by the name of his 
office, nor any standing arbitrator appointed under any general 
or special Act." 

Appended to the application was a schedule setting forth the 
trains. 

The answer of the North British company, so far as material, 
was as follows : — 

"2. By another agreement between the applicants (herein- 
after called the North-Eastern company) and the respondents 
(hereinafter oalled the North British company) dated 12th 
May, 1862, whioh proceeded on the preamble that a Bill was then 
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pending in Parliament entitled ' A Bill for the Amalgamation 
of the Undertaking of the Newcastle-upon-Tyne and Carlisle Rail- 
way Company with the Undertaking of the North-Eastern Railway 
Company, and for other purposes/ that the NorthBritish company 
had petitioned Parliament against the said Bill, and that the 
parties to the agreement were both interested in the cultivation 
and development and free interchange of the traffic between 
their respective systems, it was agreed, inter alia, as follows : — 
1 Eighteenth. That the North-Eastern railway company 
and the North British railway oompany shall maintain and 
work in full efficiency in every respeot the East Coast route 
vid Berwick for all traffio between London and other 
places in England and Edinburgh, Leith, Glasgow and 
other places in Scotland, and, so far as the parties hereto 
have power, through fares and rates for all kinds of traffic, 
exchange of rolling stock, and all facilities which either of 
the parties hereto can legally afford shall be adopted and 
carried out on such route for the cultivation and develop- 
ment of such traffic * * * ' 
" 3. The North British and Edinburgh and Glasgow Railway 
Companies Amalgamation Act, 1865, mentioned in Article 3 of 
the application, is referred to for its terms. It is admitted that 
by that Act the running powers of the North-Eastern oompany 
were extended over most of the railways of the North British 
oompany south of the Forth, and by subsequent statutes said 
powers have been applied to most of the North British railways 
north of the Forth. The North-Eastern company have now 
running powers over the railways of the North British oompany 
between Berwick and, amongst other places, Edinburgh, Glas- 
gow, Perth, Dundee and Arbroath, and over the railways of 
the Caledonian railway oompany between Larbert and Stirling, 
Perth and Aberdeen. 

"4. Besides the North-Eastern oompany, several other 
English railway companies possess extensive running powers 
over railways in Scotland. The Great Northern railway com- 
pany have running powers in Scotland over large portions of 
the North British railways, inoluding the railways between 
Edinburgh and Glasgow, Perth, Dundee and Arbroath, and 



RAILWAY AND CANAL TRAFFIC CASES. 



89 



also over the Caledonian railways between Larbert and Stirling, 
Perth and Aberdeen. The Midland railway company have 
running powers over the North British railways between Car- 
lisle and, amongst other places, Edinburgh, Larbert, Perth, 
Dundee and Arbroath, and over the railways of the Caledonian 
railway company between Carlisle and, amongst other plaoes, 
Glasgow, Perth, Dundee and Aberdeen. The London and 
North- Western railway company have running powers over 
the Caledonian railways between Carlisle and, amongst other 
plaoes, Edinburgh, Glasgow, Perth, Dundee and Aberdeen. 
These running powers are all unexercised. No English railway 
oompany exercises running powers in Scotland. 

" 5. The East Coast route between London and Edinburgh 
was completed and opened in 1848, and from that time down to 
1st June, 1869, all East Coast trains were worked by the North 
British company on their own line to and from Berwick. At 
Berwick, the East Coast trains for the South were handed over 
by the North British company to the North-Eastern company ; 
and the East Coast trains for the North were handed over to 
the North British oompany by the North-Eastern company. 
No difficulty was ever raised as to the granting of mutual 
facilities at Berwiok, through bookings, through carriages, and 
through continuous and convenient trains. 

" 6. It is admitted that on 10th May, 1869, the North-Eastern 
company gave notice of their intention * to commence running 
some of their trains to and from Edinburgh on the 1st of June/ 
1869 — the said trains being, as stated by them, two new trains 
per day each way in addition to the North British company's 
previous regular service of trains. These two trains each way 
per day were run by the North-Eastern company from 1st June, 
but by agreement between the two companies, dated 27th July 
and 7th August, 1869, it was arranged that the said trains as 
from 1st June, 1869, should not be dealt with as running-power 
trains, but as run in terms of said agreements, and for all 
purposes of division of receipts it was agreed that the said trains 
were to be held as not having been running-power trains. 
Since July, 1869, the North-Eastern company have not exer- 
t oised their running powers. It is admitted that since August, 
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1897. 1869, almost all the through trains between Edinburgh and 

Noeth- places south of Berwiok have been hauled by engines of the 

By. Co. North-Eastern company, the North British oompany paying to 

North *^ e North-Eastern oompany for their haulage engine hire at a 

British fixed rate per mile run. That arrangement was embodied in 

JtvT. (Jo. 

Minutes of Meetings held in 1869, and was terminable on 
three months' notioe, and was in fact terminated on the 30th 
April, 1894. 

"7. On the termination of the arrangement in question on 
30th April, 1894, the North-Eastern oompany took up the 
position that the whole East Coast through trains had since 
August, 1869, been their trains while upon the line of the 
North British oompany between Berwick and Edinburgh, as 
well as while upon the North-Eastern company's own railway 
between Berwick and York, and claimed the right to run the 
whole East Coast through trains upon the line of the North 
British company between Berwiok and Edinburgh as running- 
power trains of the North-Eastern company, basing their right 
to do so upon the fact, as they alleged, that since 1869 the 
whole of said trains had been their running-power trains. This 
contention of the North-Eastern company the North British 
company disputed, and, in order to have the question deter- 
mined, adopted legal proceedings against the North-Eastern 
oompany. In these proceedings a final judgment was delivered 
by the House of Lords on 14th December, 1896 (»). The 
opinions of the Lords are herewith produced and referred to, 
and they are to the effect, inter alia, that — 

(1) The East Coast through trains have not since 1869, 
while on the railway of the North British company between 
Edinburgh and Berwiok, been trains run by the North- 
Eastern company in the exeroise of their running powers. 

(2) On the termination, in April, 1894, of the engine- 
hire arrangement before mentioned, made in 1869, the 
parties were restored to the status quo ante existing prior 
to 1869. 

(3) The North-Eastern company are not entitled, as 

(») North British By. Co. y. North Eatttrn By. Co., 24 S. L. B. (H. L.) 19. 
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pleaded by them in the litigation in question, to run such 
number of East Coast trains between Edinburgh and Ber- 
wick as appeared to them to be necessary or advisable ; 
and 

(4) The North-Eastern company have no exclusive right 
to run the East Coast trains between Edinburgh and 
Berwiok. 
While the question between the parties as to whether the East 
Coast trains were or were not running-power trains of the 
North-Eastern company was sub judice, the engine-hire arrange- 
ment was from time to time continued, and is to continue as an 
interim arrangement until the 14th January, 1897. 

" 9. The proposal of the North-Eastern company, as set forth 
in the application and sohedule, is to convert, by order of this 
Court, the whole East Coast through trains, which by mutual 
arrangement and agreement between the North British com- 
pany, the North-Eastern company, and the Great Northern 
railway oompany have been duly announced and advertised to 
run for the month of January next, from being trains of the 
North British oompany on their own line between Berwick and 
Edinburgh into running-power trains of the North-Eastern 
company. The North-Eastern oompany claim the right to 
capture the owning company's whole existing trains between 
Edinburgh and Berwick, exoept four daily looal trains each 
way, and to praotically oust the North British oompany from 
their own line, confining them to looal traffic The North 
British oompany respectfully submit that they should not be 
ordered by this Court to permit the carrying out of any such 
proposal. 

" 10. In terms of the agreement of 12th May, 1862, above 
mentioned, the North-Eastern company are under obligation to 
the North British company to maintain and work along with 
them, in full efficiency in every respect, the East Coast route 
vid Berwick, with through fares and rates, and to exchange 
rolling stook with the North British company at that station, 
and to afford to the North British company's traffic and trains 
at Berwick all facilities which the North-Eastern company can 
legally afford. The said facilities include the forwarding as 
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hitherto south of Berwiok on the North-Eastern company's 
line the East Coast through trains brought to Berwick by the 
North British company, as the company owning part of the 
East Coast route, and the bringing to Berwick by the North- 
Eastern company, as hitherto sinoe the East Coast route was 
opened in 1848, the East Coast through trains from the South, 
to be run on to and beyond Edinburgh by the North British 
company. The said agreement has all along been and is at pre- 
sent being acted on by both oompanies. The North British 
company are as able to work, between Edinburgh and Berwick, 
the through East Coast service as the North-Eastern company 
are, and they are prepared to do so, and will undertake that so 
far as they are oonoerned there will be no falling-off in the 
service, but that the trains will hereafter be run within the 
present times. The North British oompany contend that they, 
as the company owning the line between Edinburgh and Ber- 
wick, are entitled to run the existing through trains, without 
prejudioe always to the North-Eastern company's rights to 
exercise running powers between Edinburgh and Berwick, and 
to run such new and additional trains, over and above the servioe 
from time to time given by the North British oompany, as may 
be necessary or advantageous in the interests of the public and 
the route. The North British oompany therefore respectfully 
submit that no order should be pronounced upon them to 
permit the North-Eastern company to run upon the North 
British railway between Edinburgh and Berwick any of the 
trains specified in the schedule annexed to the application. No 
such order is necessary in the interests of the publio or of the 
East Coast route. The existing trains are sufficient to accom- 
modate the whole traffic . 

"11. In the event of the Court determining to order the 
North British oompany to permit the North-Eastern oompany, 
in the exercise of their running powers, to run between Edin- 
burgh and Berwick any of the trains set forth in the sohedule 
to the application, the North British company submit that they 
should receive not less than eighty per cent, of the receipts 
arising from suoh trains as between Edinburgh and Berwick, 
and that for each train run to, and for each train run from, 
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Edinburgh, by the North-Eastern company in the exercise of 
running powers, they should be ordered to pay to the North 
British oompany an annual sum of not less than 600/. by way 
of rent for station accommodation at Edinburgh, and services 
there of clerks, porters, and other servants to such train or 
trains, and passengers and traffic carried by such train or trains, 
and proportionately for any part of a year." 

Before the case came on for hearing the North-Eastern 
oompany served the following notice of motion for an interim 
injunction : — 

" Take notice that the applicants intend to move, &o. for an 
interim injunction enjoining the respondents, until the hearing 
of the case, to permit the applicants with their engines and 
carriages to run over and use the railway, sidings, stations, 
wharves and stopping places, water, watering places, and other 
conveniences between Berwick and Edinburgh, and fixing the 
times of the trains to be run by the applicants over the said 
railway until the hearing of the case and the payment to be 
made by the applicants to the respondents for the user of the 
said line in respeot of such trains, or in the alternative for an 
interim injunction prohibiting the respondents until the hearing 
of the case from doing anything to obstruct or interfere with 
the East Coast service of trains as at present worked by the 
applicants between Berwiok and Edinburgh or between Edin- 
burgh and Berwick." 

The motion for suoh injunction was heard by Lord Trayner, 
who delivered the following judgment : — 
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Lord Trayner : The North-Eastern railway company are at 
present (in conjunction with the Great Northern railway com- 
pany) running certain trains daily from London to Edinburgh, 
and vice versd, and in doing so necessarily pass along the rail- 
way belonging to the North British company between Berwick 
and Edinburgh. These trains are run at present under an 
agreement between the companies, which expires in a week's 
time ; and the North British company have given notice that 
they will not continue the agreement after that date. The 
North-Eastern railway company claim to have running powers 
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1897. *over the North British company's line, and have made an appli- 

Nobth- cation to the Bailway Commissioners for an order under which 

By. Co. su °h running powers will be rendered available. But pending 

•• the decision of the Commissioners upon that applicatioD, a 

British motion has been made to me to grant an order or injunction 

J " whereby the North British company may be restrained from 

LordTrayner. interfering with or changing the arrangements under which the 
North-Eastern company's trains at present run until the appli- 
cation I have mentioned is disposed of. In effect I am asked 
to grant an order which would compel the North British rail- 
way company to continue an agreement into which they volun- 
tarily entered, and from which they are, by the terms of the 
agreement, entitled to withdraw. The motion was supported 
on three grounds: — (1) That the continuance of the present 
arrangement would not prejudice the North British company ; 
(2) that its discontinuance would prejudice the North-Eastern 
company ; and (3) that its discontinuance would result in great 
public inconvenience. I cannot give any effect to the first and 
second of these grounds. If the North British company are 
only exercising their legal rights (and as matters stand that can 
scarcely be disputed), it is not for me to consider whether suoh 
exercise is beneficial or the reverse to them ; nor is it any reason 
why the exercise of their legal right should be interfered with, 
because such exercise precludes some one else from a benefit he 
might otherwise obtain. The third ground would have had 
considerable weight with me had I been satisfied that it is well 
founded, as matter of fact. But I am not satisfied of that. I 
see no necessity for public inconvenience arising from the posi- 
tion now maintained by the North British company. They 
undertake, so far as they are -concerned, that all the through 
trains now running shall be taken to and from Berwick, so that 
no more time will be ocoupied in the going from Edinburgh 
to London or London to Edinburgh than at present. If that 
is done no public inconvenience will be occasioned. I under- 
stand, further, from the counsel for the North British company 
that that company is willing in the meantime to allow the pre- 
sent arrangement to continue in reference to the three trains 
now running between Edinburgh and London which are not 
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timed to stop at Berwick. I think this was a very reasonable 1897. 
and proper concession to make. I therefore refuse the motion Nobth- 
f or the North-Eastern oompany. r Ys Co. 

V. 

The case was subsequently heard on the merits before the North 

British 
Commissioners. Ky. Co. 

Guthrie, Q.C., Salvesen, and A. 0. Mackenzie, appeared for 
the North-Eastern railway oompany. 

Dean of Faculty (Asher, Q. C.) ; Solicitor- General (Dickson, Q. C.) 9 
and Grierson, appeared for the North British railway oompany. 

The arguments of counsel are fully stated in the judgments 
of the Commissioners, which were as follows : — 

Lord Trainer : The main questions to be determined under 
this application are the extent to which, and the conditions 
under which, the North-Eastern company are to be allowed to 
exercise their running powers over the railway belonging to the 
North British company between Edinburgh and Berwick. That 
railway forms a part of what is known as the East Coast route 
between Edinburgh and London, the other parts of which 
belong to the North-Eastern company and the Great Northern 
company respectively. In the application presented to us, the 
applicants state that they intend, in exercise of their running 
powers, to run a full service of through passenger trains between 
Edinburgh and England by the East Coast route; that the 
times at which they propose to run suoh trains are set out in 
the schedule appended to the application ; that the defendants 
have refused to accede to this; and they practically ask an 
order from us which will enable them to carry out their inten- 
tion. From the schedule it appears that the trains which the 
applicants propose to run are the whole through trains at pre- 
sent running between Edinburgh and London, departing and 
arriving at the respective termini at the hours now observed. 
Put more briefly (as indeed it is put by Mr. Gibb, the manager 
of the North-Eastern company in his evidenoe), what the appli- 
cants ask is an order from us which will have the effect of 
giving to the applicants the control of all the trains which now 
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1897. constitute the service by the East Coast route between Edin- 
Nobth- burgh and London. The grounds, at all events the principal 
Hy. Co. grounds, on which the applicants maintain that the application 
North ^ould be^ granted are (so far as I can gather from the proof 
Bbitiph adduced and the arguments addressed to us) these three — 

J " (1) their legal right ; (2) the practice of other railways ; (3) 

Lord Trayner. flj a j th e defendants have an interest which may operate ad- 
versely and prejudicially to the interests of the East Coast 
route. I take the second and third of these grounds first, as 
they can be easily disposed of. 

I. With regard to the practice of other railways, it is probably 
the case that in England, the company possessing the running 
powers does,, as matter of fact, control the through traffic, does 
all the haulage, arranges the hours for the arrival and departure 
of trains, and so on. But they do not do so as matter of right. 
In any case we have heard of, such an exeroise of running powers 
is under agreement between the oompany who are owners of the 
line and the company having the running powers. But what 
certain companies agree upon is no criterion of the rights, and 
cannot affect the rights, of other companies who do not agree. 
It would be unreasonable to hold that the North British oom- 
pany are bound to aocept a limitation of their legal right, 
because certain English companies have agreed (under circum- 
stances and upon terms of which we are ignorant) so to limit 
their rights. I dismiss that ground, therefore, from my con- 
sideration as having really no relevant bearing upon the ques- 
tions now before us. 

II. The interest which it is said or suggested that the North 
British Company have adverse to that of the East Coast route 
is their line by the Waverley route from Edinburgh to Carlisle. 
This is longer than the line from Edinburgh to Berwick by 
about 40 miles, and the suggestion is that the North British 
Company, in order to earn the profit which their longer mileage 
would give them, may send through passenger traffio by Car- 
lisle (and thence by the Midland railway to London) instead of 
sending it by the East Coast route. This, of course, is possible, 
in the sense that the North British Company might try to do 
so, but it has never been done, and the applicants do not say it 
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has ever been done. All that the applicants do say is, that the 1897. 

North British company have used this possibility as a ground Noeth- 

for declining to join in the expense of advertising the East r t . cq. 

Coast route as the applicants wish to advertise it, and as a ^obir 

means of obtaining a bonus from the applicants. I take this J 811 ?" 

X&Y* Co. 

statement (subject to Mr. Conacher's explanation) as correot. 

But it only comes to this, that the North British company have LordTrayner, 
used a position they possess as a means of obtaining from the 
applicants better terms than they would otherwise have obtained. 
It does not suggest to my mind, far less establish as a fact, 
that the North British oompany have ever done, or threatened 
to do, anything to interfere with the development of the East 
Coast route. Mr. Conacher's evidence is that "The North 
British company have always recognized that it was vital to 
their position in Scotland, as against the West Coast route, to 
do their very best for the East Coast route, and they have co- 
operated with the other companies (i.e. the applicants) in every 
way they could to improve the service." There is no evidence 
to the contrary of this. In acting as Mr. Conacher desoribes, 
the North British company have only been doing what is best 
for themselves, and in that fact is to be found the best guarantee 
for the oontinuanoe of the same co-operation. The idea of the 
North British oompany starting or maintaining a route from 
Edinburgh to London, by way of Carlisle, and thenoe by the 
Midland railway, in opposition to either the East or the West 
Coast route, would not be entertained seriously by any one at 
all acquainted with the passenger traffic between Edinburgh 
and London. And, indeed, I think the applicants do not 
seriously apprehend any risk of that happening which they 
suggest might happen. At any rate, they have cried out, not 
only before they were hurt, but before they had any real appre- 
hension that they were likely to be hurt. I am of opinion that 
there is no evidenoe to support the view that the North British 
company have failed in any way loyally to oo-operate with the 
applicants in making the East Coast route as efficient and as 
attractive as it could be made. 

I have probably given this ground for the application more 
consideration than it deserves, but I proceed now to consider the 

b. 7 
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1897. remaining ground, What are the legal rights of the applicants ? 

North- And in reference to that question neither the f aote nor the law 

BiTca appear to me attended with difficulty. 

N *- III. In May, 1862, the North-Eastern company and the 

Bbxtihb North British company entered into an agreement whereby 

J " (section 18) it was provided that the parties thereto should 

Xord Trayner. maintain and work in full efficiency in every respect the East 
Coast route for all kinds of traffic, and that all facilities which 
either of the parties oould legally afford should be adopted and 
carried out on such route for the cultivation and development of 
such traffic; further, that the North British company should 
grant to the North-Eastern oompany running powers over the 
line from Berwick to Edinburgh. It was also agreed that a 
clause for giving full effect to and for rendering binding in 
perpetuity that portion of the section just referred to, giving 
running powers to the North-Eastern company, should be 
inserted in a bill then before Parliament. Accordingly, in a 
schedule to the North-Eastern and Carlisle Amalgamation Act, 
1862, we find the following clause: — "Eighthly, For the purpose 
of maintaining and working in full efficiency in every respect 
the East Coast route by way of Berwick for all traffic between 
London and other places in England, and Edinburgh, Leith, 
Glasgow, and other places in Scotland, the North British com- 
pany shall at all times hereafter permit the oompany {i.e. the 
North-Eastern oompany) with their engines, carriages, &c, to 
run over and use the North British company's railway, &c, 
between Berwiok and Edinburgh," &o. "When that Act was 
passed, matters stood thus between the two contracting com- 
panies : The North-Eastern company had running powers over 
the railway between Berwick and Edinburgh— this was statu- 
tory ; and the North British company, under agreement, were 
entitled to demand and get every facility from the North- 
Eastern company which the latter oould legally afford for the 
forwarding, to the south, of any traffio which the North British 
company might take to Berwiok. The practical difference 
between their positions was that, whereas the North-Eastern 
company were entitled under their running powers to go over 
the North British oompany 's line with their engines and 
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carriages, and so convey the traffic from the south of Berwick to 1897. 
Edinburgh, the North British oompany oould not enter upon Noeth- 
the North-Eastern company's line with traffio oonveyed from r t . Cd! 
Edinburgh to Berwick, but oould only ask the North-Eastern •• 

company to take that traffio on. In short, the North-Eastern Bbiubh 

company could convey traffio from south of Berwiok to Edin- J 

burgh, but the North British company had to give up their LordTrayner. 
traffio from the North to Berwick at the latter station to the 
North-Eastern oompany. 

That being the state of matters between the parties, the first 
question that requires to be attended to is the argument main- 
tained by the counsel for the North British oompany on the 
effect of the eighth artiole of the agreement scheduled to the 
Aot of 1862. It was argued by him that that clause only gave 
the North-Eastern company a right to exercise the running 
powers " for the purpose of maintaining and working in full 
efficiency in every respect the East Coast route ;" that unless it 
was necessary "for that purpose" the running powers oould not 
be exercised ; that it was not in fact necessary for that purpose 
that the powers should be exercised, as the North British oom- 
pany were willing and able to work efficiently the traffic of the 
East Coast route from Berwick to Edinburgh. There is no 
serious dispute regarding the matter of fact. I assume that 
flie North British company are quite able and willing to work 
efficiently the traffio between Berwick and Edinburgh. But, 
nevertheless, I regard the argument as unsound. In the first 
place, the North-Eastern oompany are not desiring to exercise 
their running powers for any other purpose than that for whioh 
such powers were given to them. They seek to exercise their 
powers solely with the view of maintaining and working the 
East Coast route in full efficiency. In the second place, it is no 
reason for preventing the North-Eastern company from exer- 
cising their right that the North British company is willing to 
do the work for them. For reasons satisfactory to themselves, 
the North-Eastern oompany prefer to do their own work rather 
than allow it to be done for them by others. And in the third 
place, the argument for the North British company can only 
proceed on the assumption of a limitation of the North-Eastern 

(7)2 
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1897. oompany's right, whioh is not imposed by the agreement 
Nobth- soheduled to the Act of 1862. That agreement does not make 
Ry^cST ^he exercise of the running powers thereby conferred oondi- 
N r - tional upon the North British company being unable to do what 

Bbitibh under the running powers the North-Eastern company are 

J * authorized to do. On the contrary, both the private agreement 

Lord Trayner. and the scheduled agreement proceed upon the view that both 
companies are able and bound to maintain in their own respec- 
tive portions of it the efficient working of the East Coast route, 
concurrently with the exeroise or possible exercise of the run- 
ning powers. I have no doubt, therefore, that the North-Eastern 
oompany are entitled to exeroise their running powers over the 
North British company's railway, although the latter oompany 
are able and willing to do what would make suoh exercise 
unnecessary. 

The question, however, remains — To what extent are the 
North-Eastern oompany entitled to exeroise their running 
powers? The views of the North-Eastern company on the 
subject are stated with unmistakable clearness by Mr. Gibb, 
their manager. He says : — " In the present application we pro- 
pose to run nine trains the one way and ten the other at times 
which are set out in the sohedule to the application. That will 
oonstitute a full service of trains meeting fully the wants of the 
public." If the North-Eastern oompany are authorized to run 
all these trains — " a full service meeting fully the wants of the 
public " — it follows that the North British oompany will not be 
able to run any of the through trains at all ; there would be no 
need, and, indeed, no room for other trains. Accordingly, the 
result of granting the application now before us would be to 
prevent the North British company from using their own line 
at all, so far as through traffic is concerned, between Edinburgh 
and Berwick. I know of no principle of law or good sense 
upon whioh effect could be given to such a claim. The North 
British company are the owners of the line, and entitled as 
owners to the fullest use and enjoyment of their own property 
which the law permits. They are not the less absolute owners 
of their line beoause the North-Eastern oompany have running 
powers over it. The right of the North British company is 
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that of ownership— the right of the North-Eastern company is 1897. 
the inferior right of servitude, and it is to me a novel view to Noeth- 
maintain that the owner of a servitude can use, or olaim to r t . Co. 
use, the subject over which his right extends to the exolu- nobth 
sion of the owners of the subject. Take a familiar example. i WT p H 
A road, the property of A., is subject to a right of passage * 

thereon to B. The first principle in reference to the subordinate l*r*Trayner. 
right is that it shall be exercised in the manner least burdensome 
to the superior right. But if the owner of the servitude proposed 
to use his right so as to practically exolude the owner of the road 
altogether, or to exolude a particular use thereof by the owner, 
or the use thereof altogether during certain hours of the day, 
the principle I have referred to would be subverted. That 
would not be using the servitude in the least burdensome fashion, 
but would be making it as burdensome as possible. It would 
in effect, on the one hand, be conferring on the servitude holder 
the benefits of ownership, and, on the other, reducing the right 
of ownership to a very limited right of servitude. I cannot 
give effect to suoh a contention. To do so would, in my 
opinion, be something a great deal more than regulating the 
use of co-existing rights ; it would be an unwarrantable inva- 
sion of the rights of the North British company. I am not to 
be understood to say that the Court could not, under any cir- 
cumstances, grant such an application as that now before us. 
I can conceive circumstances under which it might, as, for 
example, if the North British company were unable to work the 
through traffic efficiently — or refused to do it — or were clearly 
acting in such a way as to injure the East Coast route, which it 
had bound itself to maintain and work. Probably, in suoh 
oircumstanoes, the Court might interfere. But in the circum- 
stances of the case before us, I am dearly of opinion that the 
Court cannot grant this application as made, because, by so 
doing, they would be depriving the North British company of 
the proper and legitimate use of their own property; in short, 
doing it a wrong. 

The North-Eastern company has not asked us to consider 
any alternative scheme, such as a division or apportionment of 
the through service between them and the North British com- 
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1897; pany. We might, therefore, have simply refused the applica-. 
North- tion. But > although no such alternative scheme has been pre- 
Rt. Co. sented to us, we have considered what should he done in the 
North ma tter of apportionment, as to decide that now will prevent the 
British expense already incurred under this application being thrown 

J ' away, and avoid the expense of another application. For my 

LordTrayuw. own p^ j inoline to the opinion that in any division or appor- 
tionment of the train service the North British company, as 
owners of the line, have the higher and prior claim. But the 
prevailing view, to which I accede, is that the train service in. 
question should be equally divided, and that is what we deter- 
mine. If the parties cannot agree upon how that is to be done, 
they oan present their respective views to the Court, who will 
adjust that. 

The terms upon which the applicants are to be allowed to 
exercise their running powers have now to be fixed. It is 
admitted that the gross receipts are to be paid to the owners of 
the line (the North British oompany), under deduotion of the 
working expenses. The applicants offer to pay to the defendants 
66f per cent, of the gross receipts between Edinburgh and 
Berwiok, retaining 33^ per oent. for working expenses. These 
figures are supplied by a reference to existing working agree- 
ments in England. But, as I said before, in reference to 
another matter, the agreements of other railways do not, of 
course, bind any one other than the parties to them, although 
they may fairly enough be considered as what parties who were 
protecting their own interests thought fair and reasonable. We 
find, however, a safer criterion in what has been done by various 
Acts of Parliament, some of them very recent, and, adopting 
that criterion, we are of opinion that the applicants, in respect 
of the trains running under their statutory powers, should pay 
to the respondents 75 per cent, of the gross receipts, and retain 
25 per oent. for working expenses. This allowance of 75 per 
cent, is to be held as including all claim for station rent. If 
the North British company receive the whole receipts, less what 
it oosts to earn them, it is obvious that they are thus being paid 
for the station accommodation. Without that accommodation 
they could not earn the 75 per cent. 
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Sir Frederick Peel. — The question here is, which of two 
companies shall run the trains for through traffic by the East 
Coast route over that portion of the route which extends from 
Berwick to Edinburgh. The North British own the line, and, 
if free to use their powers relative to working, can, of course, 
run trains for through or local traffio, and any through traffic 
arriving at their terminal station at Berwiok and going south 
would be delivered by them to the North-Eastern company. 
By an agreement between the companies, dated 12th May, 
1862, it was provided (Article 18) that the two companies 
should maintain and work in full efficiency in every respect the 
East Coast route vid Berwick for traffio between London, &c, 
and Edinburgh, &c, and that through rates and fares, exchange 
of rolling stock, and other facilities, should be adopted and 
carried out on such route for the cultivation and development of 
such traffio. The North-Eastern company, therefore, would be 
bound to afford these facilities to through traffio received by 
them at Berwick from the North British company, and to for- 
ward with all due dispatch rolling stock tendered to them for 
continuation. The same article further provides that the North 
British shall give running powers and station accommodation 
to the North-Eastern company, and it was at the same time 
agreed (Article 41) that clauses for giving full effect to the 
portion of Article 18 giving running powers and station accom- 
modation to the North-Eastern should be inserted in a Bill then 
before Parliament. This was in effect done by an agreement 
which the same parties entered into two days later, and whioh 
was soheduled to and made binding upon them by the North- 
Eastern and Carlisle Amalgamation Act, 1862. Article 8 of 
this agreement provides that the North British company shall 
at all times permit the North-Eastern company, with their 
engines, carriages, wagons, and trucks, to run over and use the 
North British railway, sidings, stations, &c, between Berwick 
and Edinburgh and Leith, all inclusive, subject to the payment 
for such user of such tolls or dues as, in default of agreement, 
shall be fixed by arbitration. The North-Eastern desire to use 
these powers, and to take their carriages and engines to convey 
coaching traffic -along the North British line, and they apply to 
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us to settle the terms, and, as to trains and their times, to 
transfer to them all the existing East Coast trains to and from 
Edinburgh. The North British say in reply that these trains 
are being run on their own line as their trains, and that they 
are able and willing to work their part of the East Coast route 
efficiently in every respect, and they maintain that so long as 
they are prepared to do this they may refuse to let the North- 
Eastern come upon their line as a running company. Now, no 
doubt they undertake by the agreement of 12th May to main- 
tain and work the East Coast route, but they also undertake by 
the same agreement, and the later one, confirmed by Act of 
Parliament, to permit at all times the North-Eastern company 
to run over and use their railway, and I see nothing in either 
agreement to bear out the view that the North British can at 
their own option determine whether they will or will not main- 
tain and work the through route, and whether they will or will 
not permit the North-Eastern to run. The words of the agree- 
ments are not permissive as to either matter, and as to the 
running powers, these are granted without limit, and the North 
British have no choice but to permit the North-Eastern to use 
their railway if that company seek to have those powers, and 
their own ability to give an efficient service for through traffio 
does not affect their obligation. It is enough that the North- 
Eastern think that the interests of the East Coast route, as 
regards its being efficiently maintained and worked, require the 
exercise of the running powers. The haulage of trains could, 
no doubt, be as well done by the North British as by the North- 
Eastern, but an exchange of engines at Berwick must always 
oause some delay, especially to trains which, if the service was 
continuous in one hand, might pass the junction without stop- 
ping, and run through without a break between Newoastle and 
Edinburgh. 

The North-Eastern regard also their presenoe at Edinburgh 
as conduoive to the development of East Coast traffio. The 
route vid Berwick is not the only route from Edinburgh to 
London in which the North British company are interested. 
They have also the Waverley route vid Carlisle and the Midland 
railway, and as they own nearly one-fourth of the distance by 
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that route (97 miles out of 405), and one-seventh only of the 
distance vid Berwiok (57 J miles out of 392 miles), their mileage 
proportion of a through fare is higher by their Carlisle route 
than by their Berwiok route. Consequently, while the East Coast 
companies have no interest in traffic at Edinburgh going south 
by any route but that rid Berwick, the same cannot be said of 
the North British company, and it is natural, therefore, for the 
East Coast companies to think that they will be more secure of 
traffic if the trains in and out of the terminal station of the East 
Coast route are worked as their trains, and they have their own 
agents at Edinburgh to attract and attend to traffic. 

It appears, then, that both the North British and the North- 
Eastern possess statutory powers to use the line from Berwick 
to Edinburgh for. through traffic, and as the powers eaoh have 
are sought to be exercised, the only way of reconciling them in 
practice and making them work harmoniously is to divide the 
service between the two companies, and to give to each a 
separate portion of it. Considering, then, that the North- 
Eastern company have liberty at all times to run over and use 
the line between Berwick and Edinburgh, and, on the other 
hand, that the North British company own and work that line, 
and retain their right of carrying traffic of every kind over it, it 
seems to me that the two companies are equally circumstanced 
in respect of right to be accommodated, and that a case is made 
out for dividing the train service equally between them. I 
think, therefore, that the extent to which the application should 
be granted, as regards the trains and times to which it refers, 
should be in accordance with this view. This may not be 
making the best possible train arrangements for a railway com- 
munication between London and Edinburgh, but the scheduled 
agreement does not appear to make that the main point to be 
considered in determining a difference arising under it. Whether 
with the facilities at their command the North British will be 
as well able to satisfy the public as the other company will be 
for them to consider. They are entitled to connecting trains 
conveniently timed, and, as far as the North-Eastern oompany 
are concerned, to exchange of rolling stock, but the wants of 
traffio are, of course, better met when it oan travel through 
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without change of trains, and, as conveniently or nearly so as if 
the whole route was in the hands of one company. It is very 
desirahle that communication hetween London and Edinburgh 
should be as rapid when East Coast company's trains are worked 
in connection with North British trains as when they are not, 
so that the public may have the same number of opportunities 
presented to them as hitherto of travelling through in fully 
efficient trains, and if the powers the North British have at 
present for getting their traffio forwarded should not be sufficient 
to effeot that object, they oan no doubt be increased by arrange- 
ment with the East Coast oompanies, and the North British may 
find it to their advantage to be prepared to transfer to the East 
Coast oompanies some of the trains that, according to our division, 
may belong to their own share of the running, if in return those 
oompanies agree to treat impartially as to facilities and for- 
warding over the route between Berwiok and London traffio 
going by the North British trains, and exohanged at Berwick, 
and traffic going by the running-power trains. 

I come next to the question of terms, to the payment to be 
made to the North-Eastern for their working expenses. They 
propose that they should be paid their actual cost of working, 
which they reckon at 1*. 5rf. a train mile, and that they should 
be allowed to retain, in respect of that cost, 33^ per cent, of the 
gross receipts attributable to the North British portion of the 
through route. This appears to be the proportion usually paid 
in England to a running company for locomotive oost and 
provision of carriages, leaving 66$ to be received by the owning 
company for providing the railway and stations and the staff in 
connection with them. The North British, however, submit in 
their answer that they ought to receive not less than 80 per 
cent of the receipts, and in addition a large annual sum for eaoh 
North-Eastern train each way, "by way of rent for station 
accommodation and station services at Edinburgh. Terms such 
as these would require the North-Eastern to run their trains at 
a very considerable loss, and I see no good reason why suoh a 
pecuniary sacrifice should be imposed upon them. Nor do I 
think that the North British should be greater gainers in profits 
or net earnings than they would be if trains worked by the 
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North-Eastern were worked instead by themselves. Cost of 
terminal accommodation must be paid, like locomotive cost or 
any other item of expense, out of the earnings of the trains 
for whioh the accommodation is provided ; and if in the oase of 
trains run by the North-Eastern oompany to and from Edin- 
burgh, the whole earnings, less only what engine power and 
other running charges cost that oompany, are paid to the North 
British, the earnings so reoeived include the provision whioh 
has always to be made out of that fund to pay terminal 
expenses, and the North British have no claim to any further 
payment for them. The amount, therefore, of any rent or 
oharge fixed under Article 12 of the scheduled agreement in 
respect of the North British station at Edinburgh, and paid 
direotly by the North-Eastern, would swell the proportion of 
traffio reoeipts whioh would have to be allowed to that company. 
As to what this proportion ought to be, apart from any suoh 
payment, the North British estimate the oost of a train on the 
Berwick and Edinburgh section of railway at a fraction over la. 
a train mile, as against the Is. bd. of the North-Eastern oom- 
pany ; but they base this estimate on the average oost of their 
passenger trains over their whole system, and it seems to me 
probable that the average oost would be exceeded on this 
particular part of it, having regard to its gradients, and to the 
speed of trains of an express through service. But even at Is. 
per train mile the total oost amounts to quite twenty-five per 
oent. of the present gross reoeipts, and I do not think any less 
proportion should be paid to the North-Eastern. As to any 
higher proportion, twenty-five per cent, appears to be the 
general rate in Scotland; and though no rate has been pre- 
scribed in this case, as a rule Scottish railway Acts which give 
running powers allow twenty-five per oent. for working ex- 
penses. My view is, that the North-Eastern should have that 
proportion for their expenses, and that the balance for the 
North British should be deemed to inolude any rent or oharge 
payable under Article 12 of the scheduled agreement. 
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Lord Cobham : If this oould be considered as an ordinary 
application to the Court by a railway company having running 
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1897. powers over the line of another oompany for our sanction of a 
North- scheme of trains to be run under those powers, I doubt whether 
Rt. Co. we should be in any sense entitled to refuse it. It is not con- 
Nobth tended that the running of these trains will in any way hamper 
R^af the North British in working their own service, and although it 

is true that the trains proposed constitute the whole of the 

Lord Cobh am. pygggnt through servioe, yet the taking of them over by the 
North-Eastern under running powers would not be an unusual 
arrangement, or one oppressive to the owning company. It is 
in the interests of the North British that the East Coast traffio 
should be worked in the most efficient manner possible, for the 
better the service the more they will get out of it. No doubt, 
under certain circumstances, the North British may cease to have 
as much interest in this traffio as the other two oompanies con- 
cerned in it. The Midland and "Waverley route might be 
brought into competition with the East Coast route, and it 
might suit the North British better to carry passengers the long 
distance between Edinburgh and Carlisle rather than the shoit 
distance between Edinburgh and Berwick. But we are assured 
by the North British oompany that no such scheme is contem- 
plated or even feasible, and that their interests are bound up 
with the East Coast route. If this be so, and if the North- 
Eastern has shown, as I think they have, that their position and 
powers give them on the whole the best means of working the 
through passenger traffio, then it would be in the interest not 
only of the publio and the North-Eastern, but of the North 
Biitish company itself — subject, of course, to the question of 
terms — that the North-Eastern should work it. It is, I think, 
important to remember in this connection that the exercise of 
running powers in this case will be more than ordinarily innoc- 
uous to the owning company. The effect, if not the object, of the 
granting of running powers is, as a rule, to divert traffic from 
the owning company, but nothing of the 6ort will happen here. 
The traffic, if worked by the North-Eastern, will be carried on 
the North British system just as far as if woiked by the oom- 
pany owning it. If fair terms are fixed, I cannot therefore see 
that the North British would run any risk of material injury 
from the granting of this application. It may be, in a sense, a 
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grievance that a company like the North British should not 1897. 
have the exclusive control of its own line, hut that objection Nobth- 
was dealt with when the running powers were granted, and the Rt GOt 
same may he said of a good many arguments which have been *• 

urged in the case. British 

Having exclusive regard therefore to the merits of this appli- J ' 

oation, and independently of the legal effect of antecedent LordCoMiam. 

circumstanoes, my inclination would be to grant it in full. But 

the learned judge strongly holds that, under the circumstanoes 

of the case, we are precluded from giving anything in the 

nature of " exclusive control " to either of the parties, and that 

we must apportion the through trains between them. I do not 

feel sure that the term " exclusive control " is quite applicable 

to the working of nineteen trains, which happen at the present 

time to constitute the through service over the line to and 

from the south, leaving the remainder of the passenger 

traffic and the whole of the goods and mineral traffio in the 

hands of the owning oompany. But I am not desirous of 

maintaining points involving legal considerations or questions 

of construction against the authority of the learned judge, and 

as Sir Frederick Peel also considers that an apportionment 

must be made, it only remains to decide what proportion 

of the service should be allotted to each oompany, and the 

terms upon which the North-Eastern should work their 

share. I have nothing to add to what has been said by my 

colleagues upon these points, and I concur in their conclusions 

thereon. 

The North-Eastern company appealed to the First Division 
of the Court of Session against so muoh of the order of the 
Commissioners as held they were entitled to run only one-half 
of the through passenger trains, and to the apportionment of 
such trains as set out in the schedule to the order. 

The North British oompany objected to the competency of 
the appeal on the ground that, as the Commissioners had been 
acting as arbitrators and not as a Court, their award must be 
held final. 
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North- when the following judgments were delivered : — 

EaOTEBN 



Lord President (Eight Hon. J. P. Robertson) : By the Aot 



Ry. Co. 

V. 
NOETH 

Bbiti8h of 1888 there are transferred to and vested in a new body of Com- 
missioners all the jurisdiction and powers which had formerly 
been vested in the old Bail way Commission. One of its duties 
and powers is that described in section 8 of the Aot of 1873. By 
that Aot it is oompetent to any company, party to a difference, 
whioh under the provisions of the general or special Act was 
required to be referred to arbitrators, to bring that dispute to the 
Commissioners .for their decision in lieu of its being referred to 
arbitrators. It is to be observed, it is true, that the oonsent of 
the Commissioners is one of the conditions of that reference, 
but the effect of it is unambiguous. Arbitration is set aside ; 
the jurisdiction of the Commissioners is invoked. Now, it 
happens that that section 8 is slightly amplified by the 15th 
section of the Act of 1888, so as to bring in scheduled agree- 
ments as well as actual provisions of statute ; and it happens 
that it is under this amplification that the present question has 
been raised. But none the less is the jurisdiction exercised in 
the matter before us exercised under seotion 8. Well, now, 
it is said that there is no appeal from the Commissioners acting 
under section 8. Just let us see, first, how the matter stood 
under the Act of 1873. Under the Act of 1873 the Commis- 
sioners were not final, because if they chose they could state a 
question of law for the determination of a superior Court, and 
that in the form of a special case. The Act of 1888 does away 
with the appeal olause of the Act of 1873. While the appeal 
clause of the 1873 Aot discriminated between proceedings under 
certain sections, of which No. 8 is not one, and another set of 
seotions of which No. 8 is one, and in the former case required 
the Commissioners to state a case, while in the latter set of 
sections it only authorised them if they chose to state a case, the 
Act of 1888 obliterates all suoh distinctions ; and although its 
provisions are carefully limited to questions of law, yet not the 
less is the scope of the provision absolute and universal. " Save 
as otherwise provided by this Act, an appeal shall lie from the 



RAILWAY AND CANAL TRAFFIC CASE8. 



Ill 



Commissioners to a superior Court of Appeal." It seems to 
me, therefore, as clearly established, first, that the matters 
here in hand are proceedings before the Commissioners not as 
arbitrators, but as a Commission coming in lieu of arbitrators ; 
and, second, that this appeal, necessarily limited as it is to 
matter of law, is properly brought under section 17 of the Act 
of 1888. Therefore I think the objections to the competency 
must be repelled. 
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Lord Adam: I am of the same opinion, and on the same 
grounds. 



Lord M'Laren : I also conour. The jurisdiction in the 
matter which is sought to be brought before us by appeal is 
defined by the 8th section of the Act of 1873, and then that 
definition must regulate the construction of the Act of 1888, 
under which the jurisdiction originally given to statutory 
Commissioners is transferred to the existing Railway Com- 
mission. Now if it be necessary, and I rather think it is 
necessary, for the decision of this point that we should deter- 
mine whether the jurisdiction of the Railway Commissioners in 
matters arising under section 8 of the 1873 Aot, as extended 
by section 15 of the Act of 1888, is proper jurisdiction or is 
arbitration, I am clearly of opinion with your Lordship that it 
is proper jurisdiction, because it has all the notes of independent 
jurisdiction. It is a permanent Court consisting of members 
nominated by publio departments, and its intervention in any 
particular case does not depend on the consent of the parties, 
but may be invoked by either of them. The Commissioners 
may reject the application, and I think it is not difficult to see 
the reason of that restriction, because they are to judge whether 
this is a case suitable for their determination, or whether it may 
not be more properly left to be settled in the manner originally 
contemplated by the parties, viz., by arbitrators nominated by 
themselves. Besides these considerations, there is the express 
provision of section 8, which is very differently expressed from 
the 6th section of the Act of 1874. The provision of the Aot 
of 1874 is that certain matters may be referred to the decision 
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1897. of the Railway Commissioners by the Board of Trade, who are 
North- to appoint them arbitrators or umpires ; the provision of the 
Ity. Co. -A- * °' 1873, s. 8, is to the effeot that the matter is to be 
North referred to the decision of the Commissioners in lieu of being 
Bmtish referred to arbitration. That being so, and indeed I should 

J * add, whether this is arbitration or jurisdiction, there lies, in my 

lordiTLaren. view, an appeal under section 17 of this Act of 1888, because it 
is not said that an appeal shall lie from a legal decision of the 
Commissioners, or that an appeal shall lie under certain con- 
ditions, but that, " save as otherwise provided by this Act, an 
appeal 6hall lie from the Commissioners " — that is, from every 
act of the Commissioners done under statutory authority, save 
as otherwise provided. "We are not called upon to deoide 
anything under the Act of 1874, and one can see that it might 
be maintained that even under the powers given by section 6 of 
that Act an appeal would lie, in respect that the terms of the 
appeal clause are so comprehensive as to embrace matters 
referred to the Commissioners as arbitrators as well as matters 
referred to them judicially. But that question does not now 
arise. I am satisfied that to the extent to which the statute of 
1888 permits — that is, for the purposes of review on a proper 
question of law — this appeal is competently taken. 

Lord Kinnear : I conour* 

The Court having repelled the objection to the competency 
of the appeal, heard the arguments on the questions raised by 
the appeal. 

Lord Advocate {Graham Murray, Q.C.), Guthrie, Q.C., and 
A. 0. Mackenzie for the North-Eastern railway company. 

Lord Trayner has treated the application of the North- 
Eastern company as one of legal right. The Commissioners 
should merely have determined the timing of the trains and 
the conditions on which such trains were to be run, apart from 
the owning company's rights. Bala and Dolgelly By. Co. v. 
Cambrian By. Co.( l ). Unless the owning company proved 

H Ante, Vol. II. 47. 
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that the running of a running-power train at a partioular time 
would interfere with the traffic of the owning oompany, the 
running oompany were entitled as a matter of right to run 
suoh train, and the Commissioners could not refuse to order the 
owning company to permit the running of suoh train. 

Dean of Faculty (Asher, Q.C.), Solicitor-General for Scotland 
(Dicfoon, Q.C.), and Qrierson, for the North British railway 
oompany. 

The order of the Commissioners involved no question of law. 
An appeal lay from the ultimate order of the Commissioners 
and not from their judgment, which it was irrelevant to con- 
sider. If it were to be held that a question of law had been 
decided, then the view of the Commissioners was right. High- 
land By. Co. v. Ot. North of Scotland By. Co. ( 1 ). A running- 
power company had not the right to put on a full service of 
trains to the total exclusion of the owning company. 

Lord President : The Railway Commissioners, by the order 
dated 28th April, 1897, against which these appeals are taken, 
have determined that the North-Eastern railway oompany, shall 
be entitled to run between Edinburgh and Berwick one-half of 
the East Coast through passenger trains between Edinburgh 
and London. The order fixes the amount to be paid by the 
North-Eastern to the North British in respect of these trains. 
The application of the North-Eastern company, which set the 
Commissioners in motion, was for right to run about double 
the number of trains which the Commissioners have allowed. 
It is admitted that the trains which the North-Eastern com- 
pany claimed form what is called a complete service ; that is to 
say, that they are all the trains required for the due service of 
the East Coast route between London and Edinburgh. 

On the face of the order no question of law purports to be 
decided; on the face of the order what is decided is the number 
of trains and the amount of money. In this respect the order 
seems quite properly to represent the fulfilment of the duties of 
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1897. the Commissioners as coming in place of arbiters under the 
North- sections of the agreement scheduled to the Special Act, to which 
By ^CoT we k* ve presently to refer. 

*- Suoh being the form and substance of the order, it has been 

British argued that no appeal lies, inasmuch as the order discloses no 

^ ' decision of a question of law. To this argument we are unable 

Ld. President, to accede. It is time that an appeal only lies to this Court on 
questions of law, but it does not follow that an appeal only lies 
where the order expresses a decision on a question of law. The 
order is the expression of the ultimate, practical, and operative 
conclusion arrived at ; and it by no means necessarily sets forth 
the ground of judgment upon which it is based. But, if it 
shall authentically appear that the medium concludendi is a 
deoision on legal right, then the circumstance that this decision 
is not expressed in the words of the order cannot affect the 
right to appeal. 

Let it be observed that while, under the Act of 1873, appeal 
only lay upon a speoial case stated by the Commissioners at the 
request of the party aggrieved, that system has been done away 
with, and in place of it has oome the more general and elastio 
provision of section 17 of the Act of 1888. It is true that now, 
just as much as under the former practice, this Court can only 
entertain questions of law ; but the point is that under the 
present system, the appeal is not confined to questions formu- 
lated by the Commissioners. In order therefore to effectuate 
the existing right of appeal, this Court may examine the judg- 
ments of the Commissioners for authentic information as to 
whether the decision on the practical matter in hand truly 
depended on a conclusion formed as to legal right. This Court 
will not be prone to searoh for or to discover legal questions, 
and the incidental expression of opinion on legal rights would 
not let in an appeal. But if it shall be seen on the face of the 
judgments of the Commissioners that, because of a conclusion 
on a question of law, the Commissioners have decided in a 
certain way or have held themselves precluded from doing what 
otherwise they were free to do, then the order thus produced is 
open to appeal, and must depend on the soundness of the legal 
deoision. 
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In this view it is necessary to consider, first, what was the rt97. 
question before the Commissioners. The Commissioners, as noeth- 
coming in place of arbiters, were sitting to determine under jj^c^ 
sections 8 and 17 of the scheduled agreement of 14th May, •• 

1862, what trains they should order the North British company Bbitibh 

to allow the North-Eastern company to run between Berwick Y ^ * 

and Edinburgh. Now, in exercising this jurisdiction, the Ld. President. 
Commissioners had a very free hand indeed, derived from the 
contract between the two companies as embodied in those two 
heads of the agreement. A great deal has been said about the 
relative rights of owning companies and companies having 
running powers. We have not to consider, nor had the Com- 
missioners to consider, any suoh abstract question. Between 
the two companies before us it is matter of agreement that, for 
the purpose of maintaining and working the East Coast route 
in full efficiency, in every respect, the North British shall 
permit the North-Eastern to use their railway between Berwick 
and Edinburgh, to such an extent and for suoh payment as the 
Commissioners shall determine. If, then, it be asked, as matter 
of law, what number of trains is the North British company 
bound to allow the North-Eastern company to run, the answer 
is, exactly suoh number, be it large or be it small, as the Com- 
missioners shall determine. If it be asked what number of 
trains the North-Eastern has a legal right to, the answer is the 
same. By the contract, no reservation of legal right is made 
from the complete surrender of the question to the discretion of 
the Commissioners. It is, of oourse, necessary that the North- 
Eastern trains are to be run for maintaining and working in 
full efficiency the East Coast route ; but, this being the common 
interest to be advanced, the Commissioners are to be the absolute 
judges how many North-Eastern trains shall be run and on 
what terms. The power of the Commissioners to fix not only 
the number of trains, but the money to be paid for them by the 
North-Eastern, afforded the Commissioners the fullest means of 
equitably adjusting the balance between the parties. 

In this view it was entirely open to the North British to 
advanoe to the Commissioners all sorts of considerations as 
entitling them to have fewer North-Eastern trains imposed on 

8(2) 
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1897. them than the North-Eastern asked, and among these considera- 
Nobth- tion8, or at the head of them, if they pleased, the fact that they 
Rt. Co. were owners. Of the degree of oogency or relevancy belonging 
North *° ^ 8 ar ? umen ^ we have no occasion to pronounce. One Com- 
Bbitish missioner might quite lawfully attach much weight to it, 

J " another might equally lawfully deem it to have little or no 

Id. Presid ent, bearing on the question, compared with other considerations 
in the case. All that it is needful to say here is that the fact 
of the North British being the owners formed no legal obstacle 
to the Commissioners granting the North-Eastern all that they 
asked in their application. 

Now, when we turn to the judgments of the Commissioners, 
we find that two out of the three Commissioners have proceeded 
upon the legal proposition that the fact that the North British 
were owners rendered it legally impossible to grant the applica- 
tion of the North-Eastern. 

The theory of Lord Trayner's opinion is that the relations 
between the North British and the North-Eastern are those of 
the owner of a private road, and a person having a servitude of 
passage over that road. "We do not think that this view is 
sound in principle, and it is misleading. A private road is 
private property which the owner might, but for the servitude, 
olose and apply to any other uses. That is not the legal 
position of a railway ; nor are these the rights of an owning 
oompany. The "notion," says Mr. Justice Wills in Hall v. 
The London, Brighton, and South Coast Ry. Co. ( l ), " of the 
railway being a highway for the common use of the publio in 
the same sense that an ordinary highway is so, was the starting 
point of English railway legislation. It is deeply engrained in 
it. In the early days of railways it was acted upon at least 
occasionally, and, although it enters but slightly into modern 
railway practice, no proper understanding of a good deal of our 
railway legislation, and pre-eminently of clauses relating to tolls 
or rates, can be arrived at unless it is firmly grasped and steadily 
kept in view." 
The difference which has now been pointed out is so essential 

(') Ante, Vol. V. at p. 38 ; 15 Q. B. D. at p. 636. 
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that it is impossible to ascribe to the company owning a railway 1897. 
the rights of the owner of a private road. Again, when the Nokth- 
agreement is examined, upon which the present application of r t . Co. 
the North-Eastern is rested, it does not place or leave the north 
contractual rights of parties upon any such footing as that of l 811 ^ 3 

servitude. The two oompanies are pledged as allies to the 

furtherance of a common enterprise, forming part of the traffio Ld - Pre8ideiIt< 
of eaoh of the allied companies, viz., the East Coast route 
traffio, for whioh a certain amount of use, although not an 
exolusive use, of the North British line is required. By con- 
tract, the North British oompany places their line at the 
disposal of the North-Eastern for the furtherance of this East 
Coast traffic, to whatever extent the Commissioners, as coming 
in place of arbitrators, shall determine. It does not seem to us 
that the right thus conferred on the North-Eastern is a servitude 
in the sense in which that term is known in Scotch law, any 
more than the position of the North British antecedent to the 
contract could be described as that of an owner of a private 
road. Still more clearly, under the statutory oontract which 
the Commissioners had to deal with, no legal right of the North 
British was reserved which could be invaded by the Commis- 
sioners granting the full numbers of trains asked by the North- 
Eastern. 

Now, in the very lucid opinion of Lord Trayner, there is no 
ambiguity in the law which he lays down. We have very 
carefully considered the judgment as a whole, as well as the 
passages in which the matter now before us is specifically dealt 
with, and nothing in the rest of the judgment detracts from the 
precision with which the legal result is stated. " To do so," 
that is to say, to grant the North-Eastern power to run the 
whole of the trains in dispute, " would, in my opinion, be some- 
thing a great deal more than regulating the use of co-existing 
rights ; it would be an unwarrantable invasion of the rights of 
the North British oompany. I am not to be understood to say 
that the Court oould not, under any circumstances, grant such 
an application as that now before us. I can conceive circum- 
stances under which it might, as, for example, if the North 
British oompany were unable to work the through traffio 
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1897. efficiently — or refuse to do it — or were olearly acting in such a 
North- way as to injure the East Coast route, which it had bound itself 
Rt. Co. *° maintain and work. Probably in such circumstances the 
Nobth Court might interfere. But in the circumstances of the case 
Bhitibh before us, I am clearly of opinion that the Court cannot grant 

J " this application as made, because by so doing they would be 

Ld. President, depriving the North British company of the proper and 
legitimate use of their own property; in short, doing it a 
wrong." 

Upon the law of the case as thus laid down, Lord Trayner 
himself proceeds ; for, remarking that, as the North-Eastern pre- 
sented no alternative scheme, " we might therefore have simply 
refused the application," he goes on to consider what would be 
a proper apportionment. Lord Cobham acted upon the law 
thus laid down, for he held himself precluded by that law from 
the course which he would have followed, if the merits had been 
open to him, of granting the application. His words are these : 
"Having exclusive regard, therefore, to the merits of this 
application, and independently of the legal effect of antecedent 
circumstances, my inclination would be to grant it in full. But 
the learned Judge strongly holds that, under the oircumstances 
of the case, we are preoluded from giving anything in the nature 
of * exclusive oontrol ' to either of the parties, and that we must 
apportion the through trains between them. I do not feel sure 
that the term l exclusive oontrol ' is quite applicable to the 
working of nineteen trains, which happen at the present time to 
constitute the through servioe over the line to and from the 
south, leaving the remainder of the passenger traffic and the 
whole of the goods and mineral traffic in the hands of the owning 
company. But I am not desirous of maintaining points involving 
legal considerations or questions of construction against the 
authority of the learned Judge, and as Sir F. Peel also considers 
that an apportionment must be made, it only remains to decide 
what proportion of the service should be allotted to each com- 
pany, and the terms upon which the North-Eastern should work 
their share." 

The full effect of this is understood when it is remembered 
that the Act of 1888 provides that the opinion of the Judge 
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shall prevail upon any question which, in the opinion of the 1897. 
Commissioners, is a question of law. That this was, in the Nobth- ~ 
opinion of Lord Trayner and of Lord Cohham, a question of r y . Co. 
law is shown by their judgments ; and, as Lord Cobham's judg- nobth 
ment was read in presence of Lord Trayner, it is plain that ?*"??? 

Lord Cobham was under no misconception in deeming it had 

been laid down that the prayer of the application oould not be M - Pregid e1 ^' 
granted without an invasion of legal right. 

In these circumstances, it appears that by two out of the three 
Commissioners this application has not been considered on the 
merits, the two Commissioners having held themselves precluded 
from doing so by what were held to be the legal rights of the 
owning company. By those two Commissioners it has been 
assumed that of the through trains in question the North British 
must, as of legal right, have some. Our opinion is that there is 
no suoh legal right ; that no legal right stands in the way of, or 
limits the free exercise of, the judgment of the Commissioners. 

It is consistent with the view of the question which has now 
been stated, or rather it results from it, that the fact of the 
North British being owners of the line is one of the very 
numerous matters which legitimately enter the consideration of 
the Commissioners. As already pointed out, we have no occa- 
sion, no duty, and no right to assign to this its proper place or 
precedence among other matters ; that is entirely for the Com- 
missioners. 

Again, our judgment on this appeal does not indicate, and is 
not intended to suggest any opinion whatever as to whether all 
or how much of what the North-Eastern ask ought to be granted. 
"We have no occasion, no duty, and no right to express or to 
form any such opinions. For anything we know, a consideration 
of the merits of the case might lead the Commissioners to 
pronounoe exactly the same order as we are now to recall, and 
the repetition of the order would not be in the slightest degree 
inconsistent with our present decision. Our duty is merely to 
decide the question of law which is raised by the appeal. 

The appeal of the North-Eastern is quite naturally directed 
against that part of the order which specifies the number of 
trains, and the trains which they are to be allowed to run, and 
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1897. not against those parts of the order which fix the rates. It is 
Noam- plain, however, that these matters are directly related, and that 
Rt. Go. the Commissioners, if they are to reoonsider the one must be 
Nobth ^ reG *° raoro^der *^ e other. "We have ample power to bring 
British this about ; and our judgment is as follows : "We recall the 
* " whole order, find that the fact that the North British railway 
M * Prerident * company are owners of the line between Berwick and Edin- 
burgh does not of itself entitle them, as of legal right, to run 
some of the East Coast through trains in dispute, and does not 
constitute a legal objection to the application of the North- 
Eastern railway oompany, but may be considered along with 
the other circumstances of the case in disposing of that applica- 
tion ; and remit the application, with the proof and whole pro- 
ceedings, to the Commissioners to proceed as shall be just. 

On a re-hearing the Commissioners affirmed their former 
decision as to the granting of running powers to the North- 
Eastern railway oompany, and as to the terms on whioh such 
powers should be exercised. 

[Solicitors for the North-Eastern Ry. Co. : Cmoan 8f Dal- 
mahoy, Edinburgh, for A. K. Butterworth, York. 

Solicitor for the North-British Ry. Co. : James Watson, 
Edinburgh.] 
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Manchester and Northern Counties Federation of Coal 
Traders' Associations 



MlDLAKD EaILWAY COMPANY^). 

Indirect increase of Bates and Charges — Charge for Accommodation after 
Conveyance— Siding Rent — Railway and Canal Traffic Act, 1894 
(57 cfc 58 Vict. c. 54), *. 1. 

A railway company, being bound to give a reasonable time to the traders, j une 4 5 
after conveyance, to take delivery, prior to 1894 allowed the traders four dear 1896. 

days for that purpose, but calculated the four clear days not on one truck but 
upon the average time that all the trucks of a particular trader occupied the 
railway company's sidings. After 1894, they allowed four days exclusive of 
the day of arrival, but calculated the time allowed on each truck and not on 
the average. This was complained of as an indirect increase of rate, which the 
railway company were called upon to justify, under section 1 of the Bail way 
and Canal Traffic Act, 1894. Held, that there was no indirect increase of the 
tonnage rate, because, under the former system, no particular ton of coal would 
have had greater accommodation as regards time than under the new system. 

This was an application by an association of freighters under 
section 1 of the Railway and Canal Traffio Act, 1894, com- 
plaining of the practice of the railway oompany to charge for 
siding rent when wagons not belonging to the railway company 
containing coal and coke remained undischarged on their sidings 
beyond the period reasonably neoessary for the consignees to 
take delivery of the coal and coke. It appeared that before the 
year 1895 the railway oompany had adopted as their measure 
of user the total user of a certain siding, or set of sidings, by a 
certain freighter during each separate month. Consequently, 
a particular trader was, under that system, allowed a number of 
days four times as great as the number of wagons consigned to 



(*) Before Collins, J., and Commissioners Sir Frsdsbioz Pxkl and Visoount 
Cobhak, sitting at the Royal Courts of Justice, London. 
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1896. him in any month. For user in excess of the time so calculated, 

Manchester the railway company oharged a siding rent of Is. per wagon 

Nobthkbn per day. On 1st March, 1895, the railway company changed 

I^krIiiow ^ e * r pr^ice, and adopted as the unit of measure the time 

op Coal occupied in the discharge of each separate wagon, allowing four 

Associations clear days for that operation, and after that period charging 

Mn^Aro 6d. per wagon per day as siding rent. The freighters alleged 

Ry. Co. that fl^ was g^ indirect increase of the railway company's 

charge, for under the new system, for the same rate, the 

freighters received a smaller amount of accommodation, their 

trucks being allowed to remain a shorter time on the railway 

company's sidings. 

Balfour Browne, Q.C., and Waghom, appeared for the appli- 
cants. 

C. A. Cripps, Q.C., and Edward Boyle, for the railway com- 
pany. 

The facts and arguments on behalf of the applicants are 
fully set out in the judgments. 

Collins, J. : This case, undoubtedly, raises a very nice point, 
and really rather a substantial point ; but on reflection I have 
come to a perfectly clear conclusion on it in my own mind. 
Mr. Balfour Browne put the case with his usual point and 
clearness, and rested it on one point only. He said: " This is an 
application under the new jurisdiction created by the Act of 
1894 ; I say that a new arrangement has been made by the 
railway company, which has had the effect of reducing the 
amount of accommodation given by the railway company in 
return for the tonnage rate ; I say that whereas before under 
the then arrangements the merchant had a certain period during 
which, in return for his tonnage rate, he was entitled to the 
free use of the sidings, by an alteration of their arrangements 
they have out down that period, and therefore while the trader 
pays the same rate he gets a reduced accommodation in return 
for it ; that is an indirect raising of the rate, and therefore the 
burden is thrown on the railway company of justifying." That 
was his point. He said: " It is not in the least material to that 
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point whether or not the charge which the railway company 
make for the accommodation whioh they give, after the period 
covered by the tonnage rate has expired, is more or less than it 
was before; that might raise the question that that of itself 
might be an addition to the charge or rate which would come 
for consideration under the first section of the Act of 1894 ; but 
that is not the case that I am making here to-day; when I 
come to examine the question of the charge made for the after 
accommodation now, as compared with the charge made for the 
after accommodation before, I find that I am not able, or, at 
all events, I do not think it advisable, to raise before this Court 
the question whether or not that is an increase." Therefore 
that is not the point we have to deal with on Mr. Balfour 
Browne's application. "We have to deal with the only point 
he raised, namely, whether, in point of faot, the accommodation 
given in return for the tonnage rate has been reduced by the 
new arrangement so as to lead to a contention that there has 
been an indirect raising of the rate ; that is to say, an indirect 
raising of the rate by reducing the accommodation given in 
return for it. That depends on an examination of what was 
done in the past, as compared with what is done now in respect 
of the accommodation given by the railway company in return 
for the tonnage rate. When I come to examine that carefully, 
with the assistance of counsel, I am dearly of opinion that there 
is no difference whatever. The amount of accommodation given 
under the old arrangement is clear, it seems to me, upon the 
terms of the former agreements which were made in the common 
form between the railway company, and, at all events, I think 
I am entitled to say, the great majority of the traders dealing 
with them. Up to the date of the passing of the Provisional 
Order, if any sum was to be paid by a trader to the railway 
oompany in respeot of such accommodation, after the period 
covered by the tonnage rate, it had to be matter of agreement. 
There was no obligation on the trader to pay — or, at least, it is 
not at all clear that there was, and I should not like to say 
finally there was — but there was a sufficient doubt about it to 
make it very difficult for the oompany to assert against a trader 
that he came under any obligation to pay them for the use of 
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their sidings after a particular time unless they had an agree- 
ment with him to do it. In that view there was a common 
form of agreement made which was entered into with the great 
majority of customers — not with all — and I only refer to that 
agreement as defining what the actual practice was as regards 
that accommodation recognised between the parties as reason* 
able, and, in fact, given in return for the tonnage rate. 

Now let us see what it was. It is defined in terms in these 
agreements, and this is what was given : " The time allowed 
for unloading each wagon is four clear days from the date of 
arrival, after whioh the oompany charge siding rent at the rate 
of 1*. per wagon per day." Four clear days from the date of 
arrival I should oonstrue to mean this : that there were four 
dear days within which the operation had to be performed; 
that they had four days and no more within whioh the opera- 
tion of unloading had to be oompleted — but they were four 
dear days. Therefore the day of arrival was exoluded from the 
computation of those four clear days; but, as I have already 
said, the operation had to be completed within the four dear 
days. They had not four dear days in which to do nothing, 
and then a fifth day within which they might unload. They 
had four clear days, and within those four clear days the opera- 
tion had to be oompleted. That was the old rule. 

Now what is the new ? The new arrangement, which is in 
slightly different phraseology, seems to me to be preoiBely the 
same : " Four days will be allowed free of charge to the con- 
signee to unload each wagon, exclusive of the day of arrival." 
That is, in other words, four days clear of the day of arrival, 
exclusive of the day of arrival ; but the operation must be com- 
pleted within those days. Therefore, the accommodation given 
under the tonnage rate was precisely the same in both cases. 

But a change has been made, and what is it ? A change has 
been made in oomputing the amount to be paid by the trader 
for after accommodation. Whereas, under the former arrange- 
ment, when they oame to compute how muoh the trader should 
pay for user of the siding after the expiration of the four days, 
the oompany did say : We, for reasons which we deem, or hope 
at all events, will be sufficient, are prepared to give you a credit 
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in reduotion of your obligation for user after the four days, 
measured by the number of days, short of the four days, for 
which you have used the siding in respect of your wagons, and 
we will allow you to so deduct from the sum payable by you to 
us at 1 8. per day per wagon in respect of your after use. That 
was simply a method of calculating the sum to be paid between 
the parties for the user after the expiration of the four days. 
For that method of calculating a new one has been substituted. 
They have changed the 1*. into 6d. ; whereas they exacted 1*. 
before, they exact 6d. now, and they give no set-off or credit in 
respeot of the days of siding user saved by the more rapidly 
emptying of the wagons on the part of the trader. That is 
all. It is simply a difference in the sum charged to the trader 
for the after use. As I have already said, that might or might 
not, dependent on the faots, be an increase in that charge. If 
it were an increase in that charge, then by the decision of this 
Court I think there would' be jurisdiction in the Commissioners 
to deal with it under the first section of the Act of 1894, and 
all the usual considerations would then come into discussion ; 
but that point is not raised before us. Mr. Balfour Browne, 
no doubt, has taken that course for abundant satisfactory 
reasons, and I think I can see some, if not all, for myself. No 
doubt he has the best reasons for not raising that point. It is 
enough for me to say it is not raised ; and, therefore, on the 
only point that is raised, I come without hesitation to the con- 
clusion that this application is not made out, and therefore must 
be dismissed. 
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Sir Frederick Peel : I understand Mr. Balfour Browne's 
complaint to be that the tonnage rate has been increased. I do 
not think that has been made out, beoause it cannot be said as 
to any particular ton on which the rate is charged that if the 
old system had still been in force that ton would have had any 
greater accommodation given to it as regards time for unloading 
than is given to it under the existing system. It is true that in 
some cases coal would have had a longer time to be unloaded 
than in other cases ; but that was owing to an accident, and to 
the circumstances that some other coal had taken less time to 



126 



RAILWAY AND CANAL TRAFFIC CA8ES. 



1896. 



Manohbstkb 

AND 

nobthxrx 
Counties 

Federation 
of Coal 

TbADEB8 V 
ASSOCIATIONS 

V. 

Midland 
By. Co. 



unload than was allowed for it ; but as regards any particular 
ton in any particular truck, it was allowed just the same privi- 
lege as regards time for unloading as is allowed now; and 
therefore it seems to me there has been no increase of the 
tonnage rate. 

Lord Cobham : I concur. 

[Solicitor for the applicants : G. Turnbull, Bradford. 



Solicitors for the Midland railway company : Beak 8f Co."] 
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Manchester and Northern Counties Federation of Coal 
Traders' Associations 

v. 

Lancashirb and Yorkshire Railway Company. 1 

Indirect increase of Bates and Charges — Charge for Accommodation after 
Conveyance — Siding Rent — Liability as Carriers ceasing— Railway and 
Canal Traffic Act, 1894 (57 <k 58 Vict. c. 54), s. 1. 

Prior to February, 1895, the railway company's tonnage rates included the February 2, 3, 
user of their sidings by the consignees (for coal trucks not belonging to the 4, 1897. 
railway company) for an indefinite period. From the 1st of March, 1895, the 
railway company made a charge of 6rf. per truck per day as " aiding rent " after 
four clear days had been allowed for the discharge of the coal. 

The applicants contended that this was an "indirect increase of a rate or 
charge " within the meaning of section 1 of the Bail way and Canal Traffic Act, 
1894, and had to be justified by the railway company. They further contended 
that the proposed charge was "ultra vires " as being a general condition applic- 
able to the rates and charges authorized by the Railway Companies' Bates, &o. 
Order Confirmation Act, 1892. 

Heldy that the duty of a railway company as carriers ended after putting the 
merchandise in a position where the trader could take delivery, and leaving 
it there for such a reasonable time as would enable the trader, with ordinary 
appliances, to get his merchandise out of the truck. And that, although the 
convenience of the trader, since 1st March, 1895, had been curtailed, the four 
days was an attempt by the railway company to fix an extreme limit of time up 
to which they were content to bear the obligation of "carriers," and to deem it 
as covered by the conveyance rate ; and that making a oharge for something for 
which no charge had been made before (viz., warehouse accommodation) did not 
constitute an increase, direct or indirect, of any rate or oharge. 

Meld, further, that the oharge was not " ultra vires" it being authorised by 
sub-section 4 of section 5 of the Railway Companies' Bates, Ac. Order Confir- 
mation Act, 1892, which gave the right to charge for " the detention of trucks 
or the use of any accommodation before or after conveyance beyond such period 
as shall be reasonably necessary for enabling the company to deal with the 
merchandise as carriers thereof, or the consignor or consignee to give or take 
delivery thereof." 

Keld y further, that the " quantum " to be paid by the trader to the railway 

(*) Before Collins, J., and fomnussioners Sir Frsdsbiox Pjzbl and Viscount 
CoBHAX, sitting at the Boyal Courts of Justice, London. 
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1897. company was a question expressly reserved for the consideration of an arbitrator 
— — -~ and most be decided on the facts proved in each particular case. 

JUAN0HB8TEB 

awd 
Northern 

iSbbattoh ^ his wa8 an a PpM° a ^ on under section 1 of the Eailway and 

op Coal Canal Traffic Act, 1894, and was in the following terms : — 
Teadebs' _ . . . 

Assoolutons " 1. The applicants are an association of freighters who have 

LahcIbhzbb obtained from the Board of Trade a certificate that they axe in 

T 1S£nm *^ e opi™ 11 °f & e Board of Trade a proper body to make to 



By. Co. the Railway and Canal Commissioners a complaint in respect 
of the matters hereinafter appearing. 

" 2. Prior to the last day of February, 1895, the tonnage 
rates charged by the railway company for the conveyance of 
ooal and coke were held to include the user of the railway com- 
pany's sidings for such period as the consignees required to take 
for the discharge of the same. 

" The traffic in coal and coke on the railway is conveyed 
almost exclusively in wagons not belonging to the railway com- 
pany, and the interest of the owners of the wagons was, and is, 
sufficient to secure a reasonably prompt discharge of the same. 

" 3. On and from the 1st day of March, 1895, the railway 
company propose to levy a charge of 6d. per wagon per day 
under the title of Siding Kent upon all wagons containing coal 
or coke, and remaining undischarged upon sidings belonging to 
the railway company for a longer period than three clear days. 

" 4. Such charge will constitute a very serious indirect 
increase upon the rates theretofore charged by the railway com- 
pany. 

" Suoh indirect increase of rate is unreasonable and cannot be 
justified by any circumstanoes arising after the passing of The 
Eailway Bates and Charges No. 10 .(Lancashire and Yorkshire 
Railway) Order Confirmation Act, 1892. 

"5. The applicants will contend that the said proposed 
charge for siding rent is not of the nature of a reasonable 
charge within the meaning of section 5 of the said Order Con- 
firmation Act, 1892, but is of the nature of a general condition 
applicable to the rates and charges by the said Act authorized, 
and as such general condition it is ultra tires the railway com- 
pany to endeavour to enforce the same until the said general 
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"1. 



"2. 



oondition has been submitted for approval to the Board of 
Trade, and has received the sanction of Parliament. 

" 6. The applicants have complained to the Board of Trade 
under section 31 of the Railway and Canal Traffio Act, 1888, 
in respect of the aforesaid increase of oharge, and the Board of 
Trade have considered the applicants' complaint. 

" The applicants apply to the Railway and Canal Commission 
under section 10 of the Railway and Canal Traffio Act, 1888, 
and under section 1 of the Railway and Canal Traffio Act, 
1894 :— 

For an order declaring that the conditions sought to be 
made applicable by the railway company to the oharges 
for siding rent as complained of herein are ultra vires, 
and the charges made thereunder are illegal. 
For an order declaring that the indirect increases sought 
to be made by the railway oompany upon the rates in 
operation on the last day of February, 1895, by the 
addition thereto of a charge for siding rent are unreason- 
able, and are not due to be charged by the railway com- 
pany." 
The answer of the Midland railway company was as follows : — 
" 1. The Midland oompany deny the allegations contained in 
paragraph 2 of the application, except that coal and ooke is 
conveyed almost exclusively in wagons not belonging to the 
railway oompany. 

"2. Paragraph 3 of the application is not correct. The 
Midland company allow four clear days for the discharge of 
wagons, exclusive of the day upon which the wagon has arrived, 
except in cases in which the wagon has arrived so early that the 
consignee is advised of its arrival before 9 a.m., in which case 
the four days allowed for its discharge include that day. 

" 3. The Midland company do not admit that the charge 
referred to in the application constitutes an increase of charge 
over the charges which the railway company made before 
1st Maroh, 1895, or an increase of oharge within the meaning 
of the Railway and Canal Traffic Act, 1894 ; but if such an 
increase of charge has been made as alleged, it is reasonable in 
the cases to which it applies. 

b. 9 
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1897. " 4. The time allowed by the Midland company is all that is 

Manchester reasonably necessary to enable the consignees to take delivery of 

Northern *^ e °° a l an< i °°ke consigned to them, and in the great majority 

Iteration °* cases *^ e o 0118 ^? 11668 d° take delivery before the expiration of 

op Coal the time which is allowed to them. In some cases the con- 

Traders 
Associations signees, although the time limited is sufficient to enable them 

Lancashire *° take delivery, do not do so, because it suits their purposes 

Yorkshire better *° l eave their coal and coke in the wagon on the sidings, 

Rt. Co. and the charge which the railway oompany make for the use of 

their sidings for the consignees' purposes for a further period 

beyond that which is necessary to enable the consignees to take 

delivery is reasonable. 

" 5. The Midland company have experienced great difficulty 
in conducting their traffio owing to the use of their sidings by 
consignees of coal and coke for storage purposes, and these 
difficulties had increased so much that it was necessary to 
impose the charge complained of for the purpose of preventing 
the blocking of the railway company's siding accommodation at 
their various stations by consignees who desired to use the 
railway company's sidings for storage purposes instead of pro- 
viding for themselves the storage which they required or regu- 
lating the arrival of their wagons to suit the requirements of 
their trade. 

" 6. The Midland company deny that the charge whioh they 
make for siding rent is a serious increase of the charges which 
they have hitherto made. The freighters come under no obli- 
gation to pay the said charge if they act reasonably in the 
conduct of their business." 

Balfour Browne, Q.C. (Waghorn with him), for the appli- 
cants. 

The railway company's oharge of 6d. after four days is an 
indirect increase of charge because it has never been charged 
before. The imposition of a charge is an unreasonable thing, 
because four days is not a sufficient time to give the traders 
to unload. It is not a reasonable oharge, because it is not framed 
with referenoe to the special oircumstances of each case. 
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C. A. Cripps, Q.C. (C. A. Bussell, Q.C., and Ernest Moon 1897. 

with him). Manchester 

The railway company have acted reasonably as carriers in the Nobthem* 

time allowed for unloading. On the expiration of suoh time iSk^tkh,. 

they have made a proper oharge for the occupation of sidings mfj?^ 

in the nature of a siding rent. Whether any oharge is to be Aaeoai*nos8 

made after the siding has been occupied for a certain time, and, Lanoashxbb 

if so, whether a charge of 6d. is a reasonable sum, is a matter yobShibb 

not within the Eailway and Canal Traffic Act, 1894, but is a By. Co. 
matter to be settled by arbitration, when it arises, under the 
Bates, &o. Order Confirmation Act. 

Collins, J. : This case raises undoubtedly a very important 
question to the coal trade at stations served by the Lancashire 
and Yorkshire railway company. It has been exceedingly 
forcibly argued on behalf of the applicants by Mr. Balfour 
Browne. I have, however, come to the conclusion that the 
application must be dismissed. I think when the facts are 
analysed it will be found that the princples of law underlying 
the position are simple and admit of only one application. 

Now, the case launched is broadly this. The traders on 
behalf of whom the Federation of Coal Traders apply un- 
doubtedly receive a very large measure of convenience at the 
hands of the Lancashire and Yorkshire railway company. It is 
perfectly clear that that convenience has been curtailed. There 
is no doubt whatever about that, and under these circumstances 
they seek to bring themselves under the provisions of the recent 
Act of 1894. They say that the railway company have, directly 
or indirectly, increased a rate or charge : that they have made 
a complaint, and that it therefore lies on the railway company 
to prove that the increase of the rate or charge is reasonable. 
That is their main point. They also contend that, having regard 
to the special manner in which the alleged increase was made, it 
is open to the objection that it is beyond the powers of the rail- 
way company, as being general and not special, and therefore is 
invalid in point of law. 

I will deal with each of these points. It is absolutely essen- 
tial, before the applicants can move a step in this case, to show 

9(2) 
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that there has been a direct or indirect increase of a rate or 
charge. That must obviously depend on what was done before 
the alleged increase and what is done after and under the 
arrangement alleged to be one of increase. 

Now, the alleged inorease is brought about under a circular 
which was issued after a notice given on the 31st January. 
There was a general notice given on the 31st January, 1895, 
and in pursuance of that notice a formal alteration was made 
in March, 1895. These are the terms of the notice of the 31st 
January : " Dear Sir, — I have to inform you that, as great and 
continued delays take place in discharging loaded coal and coke 
wagons, involving the company in serious additional expense, 
and impeding the working of their sidings, yards, and stations, 
it has been found necessary to require payment for such undue 
and unreasonable occupation of their premises, and the following 
conditions will come into operation on and from the 1st March 
next. Advice will be given daily to each merchant of the 
arrival of any wagon consigned to him, at either the company's 
yards or depdts, or at any of the company's storage sidings, or 
sidings external to a station or yard, where the wagons may be 
left for the convenience of the consignee. Pour days will be 
allowed free of charge to the consignee to release each wagon. 
In the event of any wagon not being released within the time 
limited as above, the consignee will be required to pay siding or 
standage rent at the rate of 6d. per day, or part of a day, for 
every wagon not so released, and remaining on the company's 
premises." That was the general notice which they gave, and 
from and after the 1st March the form of advice note for coal 
and coke traffio was this : " The undermentioned trucks of coal 
or coke having arrived this day consigned to you, I have to 
notify that under the company's regulations four days will be 
allowed free of charge to release each wagon. If not unloaded 
within four days, siding rent will afterwards be charged at the 
rate of 6rf. per truck per day, or part of a day, until unloaded." 
Now, that is the new practice that was inaugurated on the 1st 
March. How does that compare with the old practice ? Under 
the old practice the wagons were delivered on to the sidings of 
the Lancashire and Yorkshire railway oompany, and they were 
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allowed to remain there praotically an indefinite time. The 
railway company did not exact any extra charge from the 
consignee, no matter how long he allowed his wagon to lie there 
"before he took the coals out of it. Under these circumstances, 
the traders say : " Just see what a large increase there has been 
in the charges made to us ; whereas formerly our wagons were 
allowed an indefinite time to stand on the sidings, they are now 
curtailed to four days, which are given in return for the tonnage 
rate and the station terminal, and after that it is proposed to 
impose the 6d. per wagon per day ; and that is a vast change 
and a great increase." Now that depends upon how much was 
given before for the same consideration. The consideration is 
common to both cases— that is to say, their statutory conveyance 
rate and their statutory station terminal. That was given before 
and that is given after. We have got to consider how much 
accommodation did the carrier give in return for that considera- 
tion before and how much does he give now. If he gives the 
same now as he gave before in return for the same considera- 
tion, there has been no change. That, as I have said, involves 
an analysis of the facts. Now take this case, because it is best 
to deal with these things by illustration. We were told that in 
one instance, no doubt an extreme instance, under the old 
system, a trader left his wagon there for 100 days. What was 
the carrier's obligation with regard to that wagon P It was to 
deliver it within a reasonable time. What we have to look at 
here is the process of delivery. That is all the carrier is con- 
cerned with. He keeps the goods over and above the mere time 
of transit for such a reasonable time as is necessary for delivery. 
He keeps the goods during that time with the full liability and 
obligation of a carrier, and when you consider what is a reason- 
able time for delivery you have to consider it in that light. It 
is not a reasonable time having regard to the use which the 
consignee would like to make of the truck with the ooal in it 
after the carrier's duty is over, but a reasonable time for the 
purpose of carrying out that which the carrier has contracted to 
do — that and nothing more. All that he undertakes, and all 
that he receives consideration for, is the carrier's duty, which 
ends after he has delivered the goods — that is, has put the goods 
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in a position where the trader can take delivery, given him notice 
of the fact, and left them there for a reasonable time, such 
as would enable the trader, with ordinary appliances, to get his 
goods out of the wagon. When he has done that the higher 
liability, imposed upon the carrier beyond that of all ordinary 
bailees, ceases, and from and after that he oomes under a totally 
different set of obligations. 

Now, looking at the case of the trader who left his wagon 
there for 100 days, can any reasonable man assume that during 
the whole of that 100 days the obligation of the carrier, who 
was liable as insurer except against the act of God or the king's 
enemies, remained? ' Clearly not. If so, when did it determine? 
It clearly determined when a reasonable time had elapsed — a 
time within which, on the principles I have laid down, the trader, 
acting reasonably, might have taken the coals out of that 
wagon ; apd that reasonableness I think must be determined, 
not by reference to the after-use which it would have been con- 
venient to the trader to put that wagon to after the coals had 
arrived, and he had the opportunity of taking delivery, but with 
reference to the fact that the carrier's obligation as an insurer 
remained up to the expiration of that reasonable time. 

Now, if I were to address my mind to that question, with 
respect to any wagon, I should unhesitatingly say that that 
period had expired certainly no later than at the end of four 
days from the date when the wagon arrived and was in a con- 
dition to be delivered. I think that standard is abundantly 
justified by the observations in the case of Chapman v. Great 
Western Ry. Co. ( l ) whioh have been referred to. Mr. Balfour 
Browne, with his usual ingenuity, tried to distinguish that case 
on the ground that there were special circumstanoes in it which 
altered the common law rights of the parties; but the Lord 
Chief Justice points out that those ciroumstanoes, so far as they 
were special, were to be eliminated, that they did not alter the 
true principles upon which the case must be decided ; and he 
says at page 281, having gone through those points: "We have 
therefore to consider the question with reference to general 



f 1 ) 5 Q. B. D. 278 ; 49 L. J. Q. B. 420. 
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principles alone." Then, after dealing with defaults on the part 1897. 
of the carrier, he proceeds : " The case, however, becomes Manchesteb 
altogether ohanged when the carrier is ready to deliver, and the Nobthben 
delay in the delivery is attributable, not to the carrier, but to jSkraton 
the consignee of the goods. Here, again, just as the carrier is ° F Coal 
entitled to a reasonable time within which to deliver, so the Associations 
recipient of the goods is entitled to reasonable time to demand LAw^Vnim 
and receive delivery. He cannot be expected to be present to Yomaxam 
receive delivery of goods which arrive in the night-time, or of St. Co. 
which the arrival is uncertain, as of goods coming by sea or by ^{^ j 

a goods train, the time of arrival of which is liable to delay. 

On the other hand, he cannot for his own convenience or by his 
own laohes prolong the heavier liability of the carrier beyond a 
reasonable time. He should know when the goods may be 
expected to arrive. H he is not otherwise aware of it, it is the 
business of the consignor to inform him/' and so on. " His 
ignoranoe — at all events, where the carrier has no means of 
communicating with him, which was the case in the present 
instanoe — cannot avail him in prolonging the liability of the 
oarrier as such beyond a reasonable time. When once the con- 
signee is in mord by delaying to take away the goods beyond a 
reasonable time, the obligation of the carrier becomes that of an 
ordinary bailee; being confined to taking proper care of the 
goods as a warehouseman, he ceases to be liable in case of 
accident." Later on he suggests a principle which assists one 
in arriving at the point of time which divides the carrier's 
liability from that of the ordinary bailee. He says, referring to 
In re Webb (*) : " There the defendants, the carriers, in order to 
obtain their exclusive custom, had agreed with the plaintiffs to 
store all goods arriving for them in the defendants' warehouse, 
free of charge, till it suited the plaintiffs to take them away. A 
fire having accidentally broken out, and goods of the plaintiffs, 
which had been lying at the defendants' warehouse upwards of 
a month, having been destroyed, it was held that, the goods 
having been in the keeping of the defendants for the convenience 
of the plaintiffs, the defendants were not liable for the loss. 

(*) 8 Taunton, 443. 
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Here, too, the goods were equally in the keeping of the defen- 
dants for the convenience of the plaintiff, and the same result 
must ensue." Now, there is a certain point of time up to which 
the goods are in the possession of the carrier as much for the 
carrier's convenience as for that of his customers. That time is 
decided by the considerations which I have already dealt with — 
namely, how long would it take for an ordinary trader to effect 
the operation of taking delivery under the particular circum- 
stances of the place where the delivery was to be had, and so on. 
Up to that time the goods are in the carrier's possession and 
under the carrier's liability, for the convenience of the carrier as 
well as the trader. When that time has expired they are there 
simply for the convenience of the trader ; and if they are there, 
and if and when they begin to be there, for the convenience of 
the trader only, then the liability of the carrier is at an end and 
that of the bailee begins. 

Now, we have had a great deal of evidence in this case, and I 
think possibly some of it need not have been laid before us, 
because it simply reiterated what was thoroughly established in 
the first hour of the investigation — namely, that the real point 
here is that the traders carrying on their trade in that part of 
the country find it very convenient to use the sidings of the 
railway company as their shops or depdts. That is the way 
in whioh they carry on their trade. For all I know, it may be 
the most convenient way of carrying on their trade. We have 
had one or two large traders before us who have depdts, but as 
a general rule the witnesses before us have not dep6ts, and they 
have frankly told us that qua the operation of emptying their 
wagons there would be no difficulty in doing it in a much 
shorter time than four days, but that the real point whioh makes 
four days or a longer time than four days desirable in oertain 
instances — they do not say that it is desirable in a very large 
percentage of instances — in fact, on the contrary, it is only 
desirable in a small percentage of instances ; but the reason that 
it is desirable is that the exigencies of their trade render it 
difficult or impossible for them to gauge exactly the amount of 
coal that they will be able to get rid of at once. Various 
reasons lead to that result, but the fact is that they say that they 
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are frequently in possession of coal for which they have not got 1897. 
customers, and inasmuch as they have not customers it is not Manohesteb 
convenient for them to take delivery within four days, and it is Nobthebn 
very convenient for them to leave it there for a longer period j^^™ N 
than four days. I have not the slightest doubt about that. I ° F Coal 
was fully satisfied as to that after the first half-hour of the Associations 
investigation, but I point out that that ground of complaint and lanoashibb 
of inconvenience is not one that arises in this case. And why P YowBniBJt 
Because the right to retain the use of these wagons as a ware- &*. Co. 
house or dep6t was not covered by the rate then in existence. (j iu5nuT J 

There was no rate then in existence which covered it, and as 

was pointed out in a case which was decided by the Commis- 
sioners when Sir Frederick Peel was presiding, it would have 
been a very improper thing then to have included in their 
tonnage rate any charge for such part of the accommodation. 

Now, how does it oome about that the railway company are 
making this charge now ? I have said that in my opinion four 
days is ample to allow as the time within which the carrier's 
obligation continues. I think that in the vast majority of cases 
it lasts for a very much shorter time, and I think that fixing 
four days was a concession by the carrier to the consignee. I 
think it might be difficult for the carrier after that concession — 
I do not know that he would be precluded — but I think it would 
be difficult for the carrier to say that his large obligation qua 
carrier did not continue up to the end of the four days. How- 
ever, I am not deciding that point, but I think that the under- 
standing or undertaking that he should at all events for a certain 
purpose be deemed a carrier up to four days was a concession to 
the consignee, and I think that the real period during which 
the carrier's business of delivering the wagons, looked at from 
the standpoint and governed by the principles which I have 
explained, may be probably comprised and accomplished in a 
very much shorter period. I say that, because a great point 
has been made before us by Mr. Balfour Browne and by his 
witnesses that the railway company must be deemed to have 
conceded the right to the traders to use these wagons as shops 
during the four days— during the period whioh they admit to 
be covered by the rate. I do not so regard it at all. I regard 
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them as trying to fix on extreme limit up to whioh they are 
content to bear the obligation of carriers, and to deem it as 
oovered by the rate— and they make it an extreme limit in order 
to meet the exigencies of the consignees. 

That being so, it seems to me that the accommodation now 
given, which is limited to four days' use of the sidings, in return 
for the rate which is received, coupled with an intimation that 
they will make a charge afterwards for something for which they 
made no charge before, namely, warehouse accommodation, does 
not constitute an increase of any charge, direot or indirect, and 
therefore I do not think the case is made out. 

But in order to see a little more closely how this matter arises, 
I had better refer to the sections which govern it. The third 
section of the Provisional Order Confirmation Act affecting this 
railway gives to the carrier the right of imposing a station ter- 
minal ; at all events it fixes the amount of that station terminal 
in these words : " The maximum station terminal is the maxi- 
mum charge whioh the company may make to a trader for the 
use of tho accommodation (exclusive of coal drops) provided and 
for the duties undertaken by the company for whioh no other 
provision is made in this schedule, at the terminal station for 
or in dealing with merchandise as carriers thereof, before or after 
conveyance." Now, therefore, that covers the carrier's obliga- 
tion up to the determination of everything that is done at the 
terminal station in dealing with tho merchandise after con- 
veyance as carriers. It covers nothing more. Then it was 
thought fair that there should be a statutory provision whereby 
a carrier who had completed the contract of carriage might, if 
the facts admitted of it, make a demand for after accommoda- 
tion received from him by the trader, and that was dealt with in 
sub-section 4 of section 5. After saying the company may 
charge for the services hereunder mentioned, it, by sub-section 4, 
refers to the service in question in these words : " The deten- 
tion of trucks or the use or occupation of any accommodation 
before or after conveyance beyond such period as shall be reason- 
ably necessary for enabling the company to deal with the mer- 
chandise as carriers thereof or the oonsignor or consignee to give 
or take delivery thereof." Now, I have pointed out that the 



RAILWAY AND CANAL TRAFFIC CASES. 



139 



extreme limit of time, it seems to me, up to which the carrier's 
obligations can be deemed to exist is certainly not later than 
four days. By this Act which I have just referred to the carrier 
for the first time acquires a statutory right to make a charge for 
after accommodation. Whether or not he had a common law 
right it is not necessary to decide. At all events it would have 
been safer to make an agreement if he wanted to enforce it. 
From and after the passing of that Act, there is no doubt that 
he has a statutory right to make it, and if never having made 
it before — if having merely given some gratuitous accommoda- 
tion before, he afterwards, by virtue of the statutory right con- 
ferred upon him, makes a charge he had not made before, it 
seems to me that is not an increase of any rate or charge. It 
was not presented to us in that way in argument, and if it had 
been I do not think it would have constituted an increase of 
rate. Therefore, I do not think that there has been any increase 
of rate, direct or indireot, in this matter. If I were wrong in 
supposing that there had been none, and if it were necessary to 
say, which I do not think it is, that the period of a reasonable 
time for taking delivery would have to be postponed a little 
beyond the four days, I should myself think that the change 
now made has been justified by the altered circumstances at the 
time when the new arrangement was made. I think that it has 
been proved that the traffio upon the railway has been increas- 
ing — that the effect of that is that the grace theretofore accorded 
to traders became impracticable, having regard to the conveni- 
ence of all parties, of continuance ; that certain persons abused 
it — abused it to the injury of others who were willing and 
desirous of using the sidings fairly, and it became necessary 
therefore to limit the use of those sidings which were primarily 
for the convenience of carrying out the carrier's duty for the 
benefit of the carrier as much as that of the consignee. It be- 
came necessary to take steps to limit the use of them as far as 
possible to those who were using them for purposes incident to 
the carrier's business. It seems to me it was quite reasonable 
that some arrangement should be made whereby it should be- 
come a matter of payment on the part of the consignee if he used 
the siding beyond such time as was necessary for the discharge 
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of the carrier's duty and the reoeipt by the consignee of the 
goods from the carrier. I think it became quite necessary to 
make some arrangement of that kind, and therefore I think it 
justified in this oase the making of some arrangement. I say 
the making of some arrangement, because as to the quantum 
demanded from the persons who do accept the privilege of keeping 
their goods there beyond the period covered by the carrier's rate, 
that is not a matter for our consideration at all. That is a matter 
expressly left to be dealt with, not as between a general body 
such as the applicants in this case, but as between the indi- 
viduals who suffer and the railway company who impose the 
charge. That is a question expressly reserved for the conside- 
ration of an arbitrator, and I think that when the question is 
raised between any trader and the company as to whether or not 
the sum demanded from him in respect of the use of the siding 
after the carrier's contract has expired, is reasonable, that is a 
question to be decided by reference to all the circumstances of 
the case. I am not for a moment deciding or suggesting that 
the particular sum charged by the railway company here is or 
must be a reasonable charge to every trader, I think that that 
is a question which could only be decided by reference to each 
particular case, and I can perfectly well conceive cases — I am 
giving no opinion upon it because it is not a matter for me 
to give an opinion upon : it is a matter for the decision of the 
arbitrator — but I can conceive cases where a small trader may 
have been induced to embark his capital in the coal trade with a 
reasonable expectation that his shop or depdt would be found for 
him, and who finds himself suddenly cut off from that facility. 
It may be that that would be a consideration which an arbi- 
trator might entertain in dealing with what particular sum 
it would be fair to charge to that trader for the use by him 
of the company's sidings. We are giving no opinion upon 
that matter at all. The matter of amount is entirely outside 
our decision to-day. "We are deciding this case simply on 
the legal principles applicable to it, and I have no hesitation 
in holding for the reasons I have given that no increase direct 
or indirect in any charge actually made has been proved in this 
case, that the railway company are therefore not called upon 
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for a justification, and I go further and say that if I am wrong 1897. 

in my inference that there has been no ohange in the aooommo- Makoubsteb 

dation given in return for the rate, still if there has been any Northern 

change, I think that the ciroumstanoes under which this new p^ 1 ™™* 8 
arrangement has been made are such as to justify the company op Coal 

in limiting the accommodation given under the contract of car- Association 

riage to four days after notice that the wagon is in position at 7^^!^ 

the disposal of the consignee. As to the point that the new Y i a ^ t 
arrangement is ultra vires, it follows from what I have already By. Co. 

said that it was quite within the competence of the company to 0ol ^" j 

name a limit beyond which they refused to be bound as carriers. 

I think the application must be dismissed. 

Sir Frederick Peel and Lord Cobham concurred. 

[Solicitor for the applicants : George Turributt, Bradford. 

Solicitors for the railway oompany : Woodcock, Ryland 
8f Parker, for Moorhouse, Manchester.] 
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Midland Railway Company 



Black and Others^). 

Siding Rent — Reasonable Sum — Reasonable Time for Unloading — When 
commences to Run — Midland Railway Company (Rates and Charges) 
Order Confirmation Act, 1891, Schedule, sections 5, 25 — Board of Trade 
Arbitrations, <kc. Act, 1874 (37 <fe 38 Vict. c. 40), s. 6. 

November 16, The Midland Railway Company's Rates Order Confirmation Act, 1891, 
17, 18, 1899. section 5 of the schedule, provides that they may charge a reasonable sum by 
way of addition to the tonnage rate for certain services rendered to a trader at 
his request or for his convenience, including (inter alia) the use or occupation of 
any accommodation before or after conveyance beyond such period as shall be 
reasonably necessary for enabling the consignee to take delivery of the mer- 
chandise, and for services rendered in connection with such use and occupation. 

The Midland railway company claimed under this section the sum of 6d. per 
truck per day, as Biding rent, at Sheffield, after the expiration of four clear 
days allowed for unloading. 

Held, that 6rf. per truck per day was a reasonable sum to apply to all traders 
at Sheffield and similar places, though it would not necessarily apply to other 
places, e.g., rural stations, where the cost of the construction of sidings might 
be less, and the cost of working might be more, in proportion to the quantity of 
traffio ; and where the loss of business by the blocking of the siding might be 
greater or less according to circumstances. 

That in ascertaining the " reasonable sum " to be charged under this section 
the cost of maintenance should only be considered where it exceeds that which 
would be inourred if delivery were taken within the four days, and only those 
services in excess of those which would be otherwise performed are to be taken 
into consideration. Likewise the cost of accommodation is only a factor in oases 
where extra accommodation has to be provided owing to the trader's habitual 
delay in unloading. 

Meld, further, that four days, exclusive of the day on which the notice of 
arrival was given, was a reasonable period for unloading ; that although, primd 
facie, this time would not begin to run until the trucks were in the siding, 
handed over to the trader, ready for unloading ; yet if the trader were not ready 
to take delivery, the siding being blocked by him, the time ran from the moment 
the railway company were ready to send the trucks to the siding ; while, if the 

(*) Before Weight, J., and Commissioners Sir Fbbdebick Peel and Viscount 
Cobham, sitting at the Royal Courts of Justice, London. 
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railway company were in default, the trader would have his remedy under the 
contract for delivery. 

Held, further , that the contention that when the railway company got the 
benefit of the expedition of traders in ninet}" per cent, of the traffic, which was 
unloaded within the four days, there should be some " set-off " to the traders 
as regards traffio detained after the four days, was untenable ; since the period of 
four days was not a matter of right, and the character of the railway company 
would change after the four days had expired from that of a " carrier " to that 
of a "bailee"; and that therefore the Court would not compel the railway 
company, directly or indirectly, to give the traders the benefit of a former 
system of " averaging " the number of days. 

This was a referenoe under the Board of Trade Arbitration 
Act, 1874, seotion 6. 

By section 5 of the sohedule to the Midland Eailway Com- 
pany (Rates and Charges) Order Confirmation Act, 1891, it is 
provided that the company may charge a reasonable sum by 
way of addition to the tonnage rate for certain servioes rendered 
to a trader at his request, or for his convenience, including 
(inter alia) the use or occupation of any accommodation before 
or after conveyance beyond such period as shall be reasonably 
necessary for enabling the consignee to take delivery of the 
merchandise, and for services rendered in connection with such 
use and occupation. And, further, that any difference arising 
under that section shall be determined by an arbitrator to be 
appointed by the Board of Trade at the instance of either party. 

The Midland railway company having claimed, under this 
section, the payment of 6tf. per truck per day, after the expira* 
tion of four clear days allowed for unloading, a difference arose 
which was referred by the Board of Trade to the Eailway 
Commissioners. 



1899. 



Midland 

By. Co. 

v. 

Black and 

0THKB8. 



C. A. Cripps, Q.C. (Ernest Moon, and Noble with him), for the 
Midland railway company. 

In order to arrive at a reasonable oharge under this section, 
the railway company have first taken the cost of accommodation 
provided in Sheffield for all purposes ; from this they have 
eliminated the cost properly attributable to the coal traffio alone, 
including the cost of land, works, and sidings. They have then 
taken the average number of trucks employed in connection 
with the ooal traffio at Sheffield — and they have thus obtained a 
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1899. certain sum in the way of oost per truck per day. Next the 

Midland cost of dealing with the traffic has to be arrived at, that is to say, 

' Vm ' in the words of the section, the cost of " servioes rendered in 

B Otm4 ND connec tioi 1 with such use and occupation," which they work out 

at so muoh per truck. Seeing that the total comes to between 

lOd. and lid., the railway company have not based their charge 

of Qd. on too high a scale. 

T. TT. Chitty, for the respondents : 

By the station terminal, which was chargeable under section 3 
of the same Act, the railway company have already got back 
their interest on the capital expenditure on the siding, and also 
the cost of maintenance. These items, therefore, can not be 
estimated as part of a " reasonable oharge " under seotion 5. 

[Wright, J. : The cost of maintenance may have to be con- 
sidered, in so far as it exceeds what would be incurred if the 
delivery were taken within the four days.] 

In fixing the charge, the number of trucks using the station 
should not be taken, but the station capacity, or one truck 
might pay the interest on the capital for a siding that would 
hold a hundred trucks ; and also there would be no allowance 
for increase of traffic. 

The only " services " the railway company can mention is 
shunting, which is not a service rendered to the trader at his 
request or for his convenience. After the four days have 
expired no services are rendered at all (expept the final service 
of taking the truck away, which is rendered in any case), as the 
truck reaches the " dead end " and remains unmoved. 

The time cannot begin to run when the truck arrives at some 
outlying siding at Sheffield, it must be at its destination, and in 
a position to be unloaded. The company can make no oharge 
under this section for the detention of their trucks, which is 
" demurrage," with a fixed charge of 3*. per day. Supposing 
the trader orders a truok of coal to be delivered daily, and the 
railway company deliver six trucks together at the end of the 
week, four days would be an unreasonable time to unload in. 
The railway company have been overpaid on the station ter- 
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minal, the great majority of trucks are unloaded within the 
four days, many on the day of arrival ; this should be " set 
off" against the trucks detained after the four days. The 
" average system" is the only fair one. 

The words " in addition to the tonnage rate " show that an 
entirely fresh charge is not intended. 



1899. 



Midland 
By: Co. 

v. 

Black and 

Others. 



Wright, J. : We have to decide in this case on what prin- 
ciple the Kegistrar is to proceed in dealing with the details of 
certain differences which have arisen at Sheffield, and at Shef- 
field only. There is a small percentage of the oases there in 
which the traders find a difficulty in unloading coals from their 
trucks at the sidings within a period of four days ; but that 
small residue of cases is important. It is important to the 
trader, and it is important to the railway oompany. The diffi- 
culty which arises from unloading within four days may depend 
either upon the traders' defective arrangements or accidental 
necessities, or upon defects of management or accidents in the 
conduct of the railway company's business. The importance is 
beoause the accommodation in places like Sheffield is necessarily 
limited, and the railway company require to utilise every yard 
of siding that they can, partly to earn terminals on any traffic, 
whether in their own wagons or otherwise, and partly in order 
that they may utilise their own wagons as maohines for earning 
profit. Now the railway company are not bound to find warehouse 
accommodation beyond a reasonable time for the traders to take 
delivery unless the railway company are paid for it, and if they 
find it inoonvenient or expensive to allow the trucks to remain 
beyond a reasonable time for unloading them, the company are 
entitled to make a reasonable oharge for such accommodation. 

The points of difference here are, first, whether the railway 
oompany ought to be compelled, directly or indirectly, to give 
to the traders the benefit of the system whioh they once had, 
and whioh has been described as the system of average. That 
is the first question. The second question is, what, at Sheffield, 
or at certain stations or depdts there, is a reasonable period of 
time to allow traders before they beoome subject to a special 
oharge to be made for prolonged occupation of the sidings, and 

b. 10 
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Midland 

By. <Jo. 

v. 

Black and 

OtH£B£L 

Wright, J. 



that includes the determination of the important question at 
what point that period ought to commence to run. The third 
question is, what at those places is a reasonable charge to allow 
in respect of the prolonged occupation. 

As to the first question, the question of averaging, we need 
not say anything about the power of the Court to order rail- 
way companies to adopt any such system in cases where no 
oharge is sought to be made, because of course the companies 
could (subject, of course, to the jurisdiction of this Court to 
order due facilities) act on their own view of what is a reason- 
able time for them to allow trucks to remain on their premises, 
if they do not want to make any charge for the continued occu- 
pation. The House of Lords has decided ( J ) that if they seek 
to make a charge for the continued occupation, then the tribunal — 
which in this instance is this Court — which deals with the charge 
must take into consideration the question of what is a reasonable 
time ; but they have nowhere said that any such matter as this, 
of averaging, could bo dealt with as against the railway com- 
panies, where no charge is sought to be made. "Whether we 
have power to do it directly I do not know. Whether we have 
power to do it as regards the charge will be another matter; but 
I think we are all of us of opinion that we cannot force any 
system of that sort on the railway companies in any sense what- 
ever. 

Then the next point is as to the reasonable time. The 
question is one which does not arise now for the first time. 
There have been, I think, two cases ( 2 ) at any rate in which 
four days has been regarded in this Court as a reasonable time, 
without express reference to any particular description of traffic 
or any particular kind of station. I think that in all the cases 
before us the period of four clear days is a reasonable period. 
Then how is that to be calculated? Four clear days appears 
to have been adopted by a great number of railway companies ; 
and with the exception of one time, when it was five days, so 



()) Midland By. Co. v. Loseby and Camlet/, (1899) A. C. 133 ; ante, Digest. 

(») Midland By. Co. v. Sills, ante, Vol. IX. 161 ; Manchester and Northern 
Counties Federation of Coal Traders' Associations v. Lancashire and Yorkshire By. 
Co., ante, p. 127. 
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far as I oan discover, four days has been the time most usually 
allowed. How is that time to he reckoned ? As I have said, 
primd facie the four days, or whatever the other reasonable 
time might be, would not begin to run until the trucks are in 
the siding where they are to be unloaded, and are handed over 
there to the trader ready for unloading. In this case, to take 
one of the illustrations, the trucks consigned to a trader at 
Wicker would be trucks in the case of which the four days 
would not primd facie begin to run until the trucks arrived at 
Wicker. But Grimesthorpe is the same thing as Wicker in 
those cases, and in those cases only, in whioh it is the trader's 
fault that he is not ready to take delivery at Wicker; and he 
is not ready to take delivery at Wicker of trucks which he is 
not ready for. We should be nullifying the time limit 
altogether if we were to hold that the time does not run till the 
trucks are alongside at Wicker in a case where the very reason 
why they do not get alongside is because the trader has more 
than he has room for, or blocks the siding for a time beyond 
the four days. When the trader has room at Wicker the time 
will not run till the trucks are delivered there. When the com- 
pany are ready to deliver at Wicker, and the trader, beoause of 
trucks whioh he has postponed the unloading of beyond the four 
days, cannot take more trucks at Wicker, the company neces- 
sarily are entitled to keep the trucks at Grimesthorpe, and are 
entitled to charge as from the time when they are ready to send 
them on from Grimesthorpe to Wicker. In so far as the delay 
is caused by the trader having delayed unloading beyond four 
days, and by his inability to take delivery, because there is not « 
enough room at Wicker as there ought to be, it is the trader's 
fault. On the other hand, if there is any default by the com- 
pany they must answer it. Supposing, for instance, according 
to the course of business and the order of the trader, one truck 
a day ought to be forwarded to a trader, and several days' 
trucks are accumulated ; or supposing his orders as to the number 
of trucks to be forwarded and their proper succession are unduly 
disregarded ; or supposing that there is an undue delay of a con- 
signment which causes the loss of a market: in all those cases so 
far as the railway company are in default the time ought not 

10 (2) 
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1899. to be considered as commencing to ran until their default is 
remedied. 

Then the remaining question is as to the amount to be 
charged. I think that in this case 6d. per truck per day is not 
too much. I do not quite agree that it is built up as Mr. 
Vri g ht > '• Turner's table builds it up. I think it is right to take into 
consideration the elements which he worked out in his table, 
but not to the full extent. It seems to me that the cost of pro- 
viding the land and the sidings could only be considered in so 
far as regards the provision necessary to be made for the period 
beyond the four days. As regards the cost of working, I 
think it is only the increase of the cost of working beyond 
what would be required if the trucks were cleared in four days 
that can be considered at all. But the principal consideration 
is that the oompany, by a siding being unduly blocked, are pro 
tanto deprived of the power of doing their business; and that 
in two ways. They are deprived of terminals which would be 
earned on other traffic, and they are deprived of the opportunity 
of using their own wagons which could be earning profits. The 
6rf., as has been pointed out by Sir Frederick Peel, is, to some 
extent, supported as a proper charge by the circumstance that 
Parliament has allowed 3d. a ton, which, on the eight tons in 
the truck, works out at the same figure for four days. Then 
Mr. Chitty, on this part of the case as to the charge, raised a 
point which is of great importance, and, primd facie, one which 
has a great deal in it. He said it cannot be reasonable to pay 
the oompany 6d. per day beyond the four days in oases in 
• which, as in the majority of oases, the bulk of the traffic is 
unloaded by the traders within four days ; so that the company 
getting the benefit of the accommodation saved by that expedi- 
tion on the part of the traders as regards something like 90 to 95 
per cent, of the traffic, it cannot be fair that the company should 
have that advantage, and also be paid for what happens after the 
four days. But I do not think such a matter of set-off as that it 
is competent for us to consider. The trader has no right to the 
four days. It is not as if he waived anything by unloading 
within four days. The trader is bound to discharge in a reason- 
able time. If it is reasonable for him to discharge in two or 
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three days, and he does so, it is no more than his duty, and, as 
Sir Frederick Peel pointed out, after the four days, supposing 
the four days is the right time, the character of the company is 
a new and altogether different one. He is now a warehouseman ; 
and how can the amount which he is entitled to charge for 
warehousing these trucks (warehousing is hardly the right word 
for it, but it conveys what I mean) be affected by the oiroum- 
stance that he has not been put to all the expense as a oarrier 
or as a conveyor of the traffic to which he might have been 
subjeoted ? 

In ooming to these conclusions I wish to say for myself gene- 
rally, that of course they apply of themselves only to the cases 
before us — only to Sheffield and the particular traders who are 
before us. I should think they would probably be found 
applicable to all the traders at Sheffield, and to places similar to 
Sheffield ; but they will not necessarily apply to other places, as, 
for instance, to a rural station. Probably the cost of construc- 
tion of the sidings at a rural station might be much less ; the 
cost of working might possibly — I do not know — in some cases 
be more in proportion to quantity at a rural station ; the loss of 
business by the siding being blocked up, and it being impossible 
to employ wagons, might be more or less ; and therefore I do 
not wish for myself to say anything as to any other case, exoept 
the oases of traffic similar to that of Sheffield. 



1899. 



Midland 

Rt. Co. 

v. 

Black and 

Others. 

Wright, J. 



Sir Frederick Peel and Lord Cobham concurred. 



[Solicitors for the Midland railway company : Beale 8f Co. 
Solicitors for the respondents: TurnbuUfy Turnbull, Bradford.] 
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1896. 



Manchester, Sheffield and Lincolnshire Railway Company 



Pidcock and Company ( 1 ). 

Services rendered at or in connection with Sidings not belonging to a Railway 
Company — Reasonable Charge for Station Terminal — Railway Rates 
and Charges {No. 12) Order Confirmation Act, 1892, s. 5 of the 
Schedule, 

July 17, Section 2 of the schedule to the applicants' Railway Rates and Charges Order 

^i *^ 29 ' Confirmation Act, 1892, enacts that the maximum rate for conveyance is the 
maximum rate which the railway company may charge for the conveyance of 
merchandise by merchandise train, and includes the provision of locomotive 
power and trucks by the railway company, and every other expense incidental 
to such conveyance not thereinafter provided for in the schedule. 

Section 3 of the same schedule enacts that the maximum station terminal is 
the maximum charge which the railway company may make to a trader for the 
use of the accommodation provided, and for the duties undertaken by the railway 
company for which no other provision is made in the schedule, at the terminal 
station for or in dealing with merchandise, as carriers thereof, before or after 
conveyance. 

Section 5 of the game schedule enacts that the railway company may charge 
a reasonable sum, by way of addition to the tonnage rate, for services rendered 
to a trader at his request, or for his convenience, "at or in connection with 
sidings not belonging to the company .... provided that where, before any 
service is rendered to a trader, he has given notice in writing to the company 
that he does not require it, the service shall not be deemed to have been rendered 
at the trader's request, or for his convenience." 

Held, that the tonnage rate authorized by section 2 of the schedule is for con- 
veyance by merchandise train and any work incidental to such conveyance, and 
for the performance of whioh it is reasonable to use the train engine (e.g., when 
at a junction with the main line of either a station aiding or a private siding, 
the train has to pick up or throw off trucks, the work of hauling or shunting 
the trucks over the points at the junction and over so much of the siding as the 
keeping of the mnin line clear of obstruction may require) ; but that conveyance 
other than this off the main line does not come within section 2. 

Held, further, that a station terminal is for use of the accommodation or staff of 
a terminal station after conveyance is at an end ; and goods arriving at a station 

(*) Before Collins, J., and Commissioners Sir Fbkdebicx Peel and Viscount 
Cobhak, sitting at the Royal Courts of Justice, London. 
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to which they are consigned for delivery, and which upon arrival have to be 1896. 

hauled a greater or less distance to be in a position where they can be unloaded M^cheoteb, 
and delivery given, are liable to a terminal charge. Sheffield 

The respondents were the owners of a siding which had been held to be a aitoLin- 
siding not belonging to the railway company ( l ). The siding had no direct °t£"*q? E 
connection with the up and down main lines, being separated from them by the ' v 

railway company's goods yard at Retford station. Traffic, therefore, to and Pn>00CK&Co. 
from the siding had to pass over the station sidings, and the service of taking it 
across was done by the railway company. This service was claimed to be one 
performed "at or in connection with" the traders' siding ; and the railway 
company asked to be allowed to charge for it the same sum that they charged 
as a station terminal to traders who came under section 3 of the schedule. 

Held, that such service might be charged for under section 5 of the schedule, 
even though it was a service which was involved in delivery, and which the 
trader could not himself perform. 

Eeld y further , that the railway company being relieved, by the provision of 
the siding, from the expense of finding standing room for trucks and space for 
loading and unloading, that three -fourths of the sum which they charged as a 
station terminal at their Retford station, in respect of merchandise similar to the 
respondents' and liable to such terminal charge, was a reasonable Bum to be 
charged to the respondents for services rendered by the railway company at or 
in connection with the respondents' siding at Retford. 

This was an application under section 6 of the Board of Trade 
Arbitrations Act, 1874, and under section 5 of the schedule to 
the Manchester, Sheffield and Lincolnshire railway company's 
Bates and Charges (No. 12) Order Confirmation Act, 1892. 

The applicants claimed to be entitled under section 5 of such 
schedule to charge a reasonable sum for services rendered at or 
in connection with the respondents' siding at Retford — such 
services being rendered at their request or for their convenience. 
The section provides that any difference arising under it is to 
be determined by an arbitrator to be appointed by the Board 
of Trade at the instance of either party. 

The applicants gave particulars of the services they claimed 
for, stating that there being no connection, and no means of 
making one, between the applicants' main line and the respon- 
dents' siding, the whole of the respondents' traffic had to be 
first placed in the applicants' station sidings and also that 
accommodation had to be provided there for it. The applicants 
claimed one shilling per ton for the services rendered and one 
shilling per ton for the accommodation afforded. 

(*) Ante, Vol. IX. 45. 
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1896. The applicants' particulars were as follows : — 

Manchebtbb, "1. Details of the services rendered in connection with the 

akdLin- inwards traffio reoeived by the respondents at their siding, as 

C Rt. 8 Oo B a ^ 80 °^ *he P * 11 * 8 a * which such services are rendered, and 

_ *• « whioh traffio arrives from three different directions, (a) east, 

(b) west, and (c) from the Great Northern railway system. 

(a) The greater portion of the traffic arrives from the east, 

and as there is no connection and no means of making 
one between the applicants' main line and the respon- 
dents' siding, the whole of this traffio has to be first 
placed in the applicants' station sidings on the south or 
down side of their main line, which is on the opposite 
side thereof to the respondents' siding. 

(b) The traffio from the west is put into the applicants' station 

sidings on the up side of the line, except on the very 
rare occasions when the circumstances of the traffio 
will enable it to be put direct into the respondents' 
sidings and they are ready to receive it. 

(c) The traffio from the system of the Ghreat Northern rail- 

way is brought by a Great Northern company's engine, 
mixed indiscriminately along with other traffio for 
traders at the station and for two other private sidings 
having connection therewith. The whole of this 
traffio has to be placed in the applicants' station 
sidings on the up side of their main line and there 
sorted, so that the applicants' traffic can be picked out 
and placed in their siding. 

" With regard to the whole of the respondents' traffio placed 
in the applicants' sidings, each wagon on its arrival has to be 
advised to the respondents as a consequence of not being able 
to place the same direct into their siding, and a record of each 
wagon has accordingly to be kept by the applicants from which 
the advice note is made out on a form for that purpose, and 
afterwards delivered to the respondents. The respondents upon 
receipt of such advice notes send to sample the grain in the 
wagons, and if satisfactory to them, they subsequently give 
instructions to the applicants for the wagons required to be 
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plaoed in their siding, and the applicants then perform the 1896. 
necessary shunting for that purpose. Manchestbb, 

" The moving of these wagons from the applicants' sidings to ^o l^. 
the respondents' siding necessitates the performance of shunting C jJ£ 8 qT 
operations, which occupy an engine and two shunters from ***p 

twenty minutes to an hour and a half on every occasion. 

"The respondents also require the applicants, from time to 
time, to remove the wagons which are in the respondents' siding 
from one door of their malt kiln to another, to perform which 
service the following procedure has to be gone through : — . 

" An engine and two shunters have to be sent to the siding, 
and all wagons standing below the crossing at the end of and 
opposite Messrs. Gilstrap, Earp & Co.'s kilns have to be pushed 
up into the respondents' siding. Then the wagons they require 
removing from one door to another are coupled to the before- 
named wagons and placed at the particular door at which 
required. After this the wagons which have had to be pushed 
up to get to the said siding are drawn down to the position 
they originally oocupied opposite and below Messrs. Gilstrap, 
Earp & Co.'s kiln. This occupies on an average about thirty 
minutes. 

" 2. Particulars of the accommodation used and oocupied by 
the respondents (1) before and (2) after conveyance. 

(1) Before conveyance can only apply to outwards traffic 

which is hereinafter separately dealt with. 

(2) The respondents' siding is not oapable of holding all the 

wagons that come at one time into the applicants' 
station consigned to the respondents, and consequently 
the applicants have to provide standing accommodation 
in their siding for such extra wagons until the respon- 
dents are in a position to receive them into their 
siding. The wagons are also kept standing in the 
applicants' sidings after the respondents have been 
duly advised of their arrival and whilst the respon- 
dents are taking samples of the contents, and generally 
until it suits their convenience to order them to be 
plaoed in their siding. 
" With regard to the forwarded traffic from the respondents' 
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1896. siding, the details and particulars under items Nos. 1 and 2 are 
Ma wchbbtk b, that this traffic, not being handed by the respondents to the 
akd Lin- applicants at any given time owing to the limited accommoda- 
C j£ # *£J£" tion at the respondents' siding, the services necessarily rendered 
Pnxx/'&Co ky * ne applicants are that the forwarded traffio has to be 
removed and placed in the applicants' station sidings from 
time to time, entailing a considerable amount of shunting in 
order that other empty wagons or wagons containing received 
traffio may be shunted out of or placed in such sidings, and 
there the wagons containing the respondents' traffic have to 
await the arrival of the various trains, including the pilot of the 
Great Northern railway company for the traffic on their system, 
so that the whole of the traffio may be conveyed to its respective 
destinations; in consequence of which the applicants have to 
afford the accommodation of their sidings for the wagons to 
stand in whilst they are so waiting, in order that the respon- 
dents' outward traffic may be effectually and properly dealt 
with. 

" 3. Other than and in addition to the requests whioh are, and 
have been, from time to time made by the respondents to the 
applicants in the course of the daily communication which takes 
place between their respective servants, having referenoe to the 
dealing with the traffic, the services and accommodation men- 
tioned in the foregoing particulars were rendered and afforded 
for the convenience of the respondents. 

" 4. The applicants claim to be entitled to charge for the 
services rendered under item No. 1 a sum of Is. per ton on 
the respondents' traffic, and they also olaim to be entitled to 
charge for the accommodation afforded under item No. 2 a sum 
of 1*. per ton on the respondents' traffic." 

The respondents contended that all the services alleged to be 
performed by the applicants were incidental to conveyance, and 
not the subject-matter for any additional charge; or alternatively, 
that they were for the convenience of the applicants themselves: 
and that they were not services provided at or in connection 
with the siding. 

They further contended that if the applicants were entitled 
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to additional payments in respect of any of the said services, 1896. 
separate amounts should be allooated to eaoh distinot service, in Manghbbtkb, 
order that the respondents might give notice in writing in ^hw? 
respeot of any of such services, that they did not require them. °J[£ 8 {? M 

The applicant company proved that the respondents' traffio *. 

must make use of station accommodation, prior to being put 
into their own siding, owing to the siding not being connected 
direotly with the running lines of the company. 

Asquith, Q.C. (Noble with him), for the applicants. 

The servioes rendered to the respondents are identical in 
character with the station services performed for other traders, 
for which terminals are chargeable. The point of conveyance 
ceases when the running ceases ; the moment the traffic leaves 
the running line, services are rendered to the respondents 
" at or in connection with a siding not belonging to the 
oompany." If the respondents are entitled to similar and 
even greater servioes than other traders, without any payment 
except the conveyance rate, there will be an undue preference 
between those who have and those who have not private 
sidings, which the 4th section of the Railway and Canal Traffio 
Act, 1894, is intended to prevent. 

Balfour Browne, Q.C., and C. A. Cripps, Q.C. (B. Whitehead 
with them), for the respondents. 

The services under seotion 5 of the schedule are those which 
a trader may, if he wishes, dispense with. If the respondents 
asked for this shunting in the station to be dispensed with, the 
applicants would be unable to deliver as they are bound to do. 
The trader has a right to give notice to dispense with services, 
and to demand delivery. No delivery can take place short of 
the entranoe to the private siding. Shunting is an incident in 
conveyance. The conveyance rate covers everything except the 
use and accommodation at a place where a truck is loaded or 
unloaded, as is shown by the definition of " terminal station " 
in all the Charges Order Confirmation Acts. 

In Watkinson v. Wrexham, Mold and Connatis Quay By. Co. (*), 

( l ) Ante, Vol. in. 5. 
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1896. it was decided that a railway company had no power to make a 

Manchester, terminal charge for services at the junction of their line with 

aktjLin^ private sidings. If the trader cannot take delivery at the 

coureraRB pri va te siding, the railway company can claim for extra 

v- services, but not under section 5. There is no evidence as to 

' what is a fair sum on which the Court can act. 

Asquith, Q.C, in reply. 

Notice to the railway company to abandon services necessary 
for the delivery of goods would exonerate the company from 
such delivery. 

Collins, J. : I agree in the judgment about to be read by 
Sir Frederick Peel in this case. 



Sir Frederick Peel: By the Manchester, Sheffield and 
Lincolnshire Rates and Charges Order Confirmation Act, seo- 
tion 3 of the schedule, the railway company may make charges 
for accommodation and services at the terminal station " in 
dealing with merchandise as carriers thereof, before or after 
conveyance." A terminal station, however, is defined not to 
include " a junction between the railway and a siding not belong- 
ing to the company, or, in respect of merchandise passing to or 
from such siding, any station with which such siding may be 
connected." By section 5 of the same schedule it is provided 
that a railway company may charge a reasonable sum, by way 
of addition to the tonnage rate, for services rendered to a trader 
" at or in connection with sidings not belonging to the com- 
pany." 

It is upon this 5th section that the railway company in this 
case base their claim to be paid a sum in addition to the ton- 
nage rate in respect of the respondents' traffic, and apply to 
have its amount fixed. That traffic, consisting chiefly of barley 
and malt, uses a siding which does not belong to the railway 
oompany, and is therefore not liable to a station terminal under 
section 3. The siding, however, is in a position which is some- 
what peouliar. Though not a siding belonging to the railway 
oompany, it is on land which is part of their Retford station ; 



V. 

PmoooK&GJo. 
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it has, however, no direct connection with the up and down main 1896. 

lines, and is, indeed, separated from them by the company's Manchestkb, 

goods yard. Traffic, therefore, to and from the siding must AND lin- 

pass over the station sidings, and the service of taking it across °^ r # 8 ^ B 

is done by the railway company. This service is claimed to be 

one performed " at or in connection with " the traders' siding ; 

and the company ask to be allowed to charge for it the same flir *• ree1, 

sum that they charge as a station terminal to traders who come 

under section 3 of the schedule. The respondents object to any 

sum being allowed, on two grounds. First, they say that the 

shunting across the goods yard and over the station sidings is 

an incident of conveyance, and is covered as to charge by the 

conveyance rate : that the railway oompany oontract to convey 

and deliver, and that conveyance does not cease until the goods 

are in the right place for delivery, which, if a private siding, is 

its junction with the oompany 's railway, or if a station, that 

point in the station where the traffic can be loaded or unloaded. 

Up to this point a station terminal does not, in their view, begin 

to be chargeable ; and, similarly, the shunting of goods into a 

private siding is not, they say, one of those special services to 

whioh alone section 5 applies, for the goods are still in the 

oourse of transit, and the conveyance rate is the payment for 

the work. 

Now the question we have to determine depends, I think, not 
so much upon where in a general or common law view of a 
carrier's duties conveyance ceases in a contract of carriage, as 
upon the meaning the word "conveyance" bears as used in 
the Eailway Companies' Rates and Charges Order Confirmation 
Aots, and the servioes to which the charges authorised by those 
Aots are respectively applicable. And, first, the conveyance rate 
authorised by section 2 is the rate a company may charge for 
the conveyance of merchandise by merchandise train, and 
includes the provision of locomotive power and trucks by the 
oompany, and every other expense incidental to such conveyance 
not otherwise provided for. The rate, therefore, is for con- 
veyance by merchandise train, and this will include any work 
which is incidental to such conveyance and for the performance 
of which it is reasonable to use the train engine, as for example, 
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1896. when at a junction with the main line of either a station siding 

Manchester or a private siding, the train has to pick up or throw off trucks, 

an^Lin^ the work of hauling or shunting the trucks over the points at 

C Ry 8 Co US *^ e i 11110 ^ 011 an< * over so muc h °f the siding as the keeping of 

v. the main line clear of obstruction may require. But conveyance 

' other than this off the main line does not seem to come within 

Sir F. Peel, section 2 ; and, further, to hold otherwise would be giving the 
word " conveyance " a meaning beyond its ordinary sense in the 
language of railway Acts acoording to the decision in Sail 9 8 
Case (*), where it was defined by the Divisional Court on appeal 
from this Court as comprehending such work only as in the 
early days of railways was performed by a railway company 
acting as conveyors only and not as carriers as well, and as was 
capable of being measured by a referenoe to distance travelled. 
Taking subsequent Acts as using the word in the same sense, 
this is all the service for which the conveyance rate is the remu- 
neration ; and as to a carrier's further duties under a oontraot to 
carry, there is, first, section 3, which authorises a charge for 
accommodation provided or duties undertaken by a railway 
company at a terminal station for or in dealing with merchandise 
as carriers thereof before or after conveyance. A station terminal, 
therefore, is for use of the accommodation or staff of a terminal 
station after conveyance is at an end ; and understanding " con- 
veyance " in the sense to which it is restricted by HaWs Case, 
goods arriving at a station to which they are oonsigned for 
delivery, and which upon arrival have to be hauled a greater or 
less distance to be in a position where they oan be unloaded and 
delivery given, are liable to a terminal charge. In the case 
of Eetford station, the terminal which the traders who use that 
station pay is as much for the hauling of their trucks to the 
sidings where they can unload them as for anything else ; and 
the traffic of the respondents at Retford requiring exactly the 
same haulage after conveyance as other traffio, the applicants 
claim to be paid by Pidcock and Company, as by others, what 
they conceive to be a reasonable sum. They admit that they 
cannot claim this sum as a station terminal, but they claim it 

0) Ante, Vol. V. 28. 
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under section 5 of their Act, which provides that a reasonable 1896. 

sum may be charged for services rendered at, or in connection Manchester, 

Sheffield 
with, a siding not belonging to the company. As to this sec- j^d lin- 

tion 5, however, the respondents say (and this is their second C r^ 8 ^ b 
ground of objection) that admitting a service to be rendered for *• 

which a oharge might be made, it cannot be charged for under 

section 5, because, as they contend, the only services that come flir F - P eel< 
under that section are such as a trader may dispense with and 
be able, if he wishes, to perform for himself, and that the service 
in question is one of which the oompany, as carriers, could not 
be relieved. But I cannot say I find any such limitation to the 
services to which section 5 applies, for all that it enacts is that a 
trader shall not be liable to pay for any service as to which he 
has given the railway company notice that he does not require 
it. It need not be a servioe which he can himself perform. 
Pidcock and Company, for example, could not haul to their own 
sidings, but they might give the applicants notice that they did 
not require them to deliver at the siding, and in such case the rail- 
way company would have immunity for not so delivering, and 
could not charge if they disregarded the notice. But that is 
not this case. 

Here the applicants deliver at the private siding at the 
respondents' request, and for their convenience ; and the service 
they perform in doing so is, I think, a service in connection 
with the siding, and one for which section 5 entitles them to be 
paid a reasonable sum. This sum we fix at three-fourths of the 
amount which the company charge as a station terminal, and 
which in case of difference can be ascertained on the propor- 
tional principle referred to in our last year's judgment (*). By 
providing their own siding the respondents relieve the appli- 
cants from the expense to which they are put in the case of 
other traders, in finding standing room for trucks and space to 
load and unload in ; and on this ground we think there should 
be a difference of one-fourth in the terminal charge imposed on 
them as compared with the charge imposed on others. 

One other point remains to be noticed. The far end of the 

(>) Ante, Vol. IX. 45. 
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1896. Biding where Pidcook and Company load and unload is at some 

Mawchesteb, distance from its junction with the railway, and the railway 

and Liw- company, besides delivering at the junction, take the trucks on 

C j£ ra ™ E to the further end of the siding. This, of course, is a voluntary 

»• service on their part, for no company is bound to travel beyond 

" its owu railway; and it may be doubted whether section 5 

8ir *' Pe e1 ' applies or should be applied to a service whioh a company can- 
not be called upon to perform :. for where an individual requires 
a service which he cannot have unless the company is Willing to 
undertake it, it would be futile to fix any other sum to be paid 
for it than what the oompany think ought to be paid. This 
seems, therefore, more a matter for private arrangement, but it 
may be observed that if it is convenient to the respondents to 
have their trucks hauled to the end of their siding, where they 
are opposite to their malt kilns, it is not less so to the applicants 
that the truoks should be where they are least in the way of 
themselves using the siding. They have the right under the 
agreement for the siding, subject to the owners' use of it, to use 
it themselves in shunting engines and trucks ; and in the year 
ended July last they stood as many as 1,328 trucks on the 
siding. In practice they do not limit the use they make of the 
siding to shunting, but they also load and unload upon it, and 
it would not seem to us an unfair bargain if in return for the 
concession the respondents make in this respect such engine 
work as they require on their siding were provided by the 
applicants free of charge. 

Lord Cobham : I quite concur in the judgment just 
delivered. 

[Solicitors for the applicants : Cunliffe* and Davenport, for 
R. Lingard Monk, Manchester. 

Solicitors for the respondents: JNeish, Hoicett and Macfarlane.'] 
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North Staffordshire Railway Company 



v. 



Salt Union, Limited (*). 

Services rendered at or in connection with Sidings not belonging to a Railway 
Company — Shunting — Signalling — Cost of erecting Signal Cabins and 
Signals at function with private Sidings — Railway Rates and Charges 
(No. 17) Order Confirmation Act, 1892, ss. 5 and 7 of the schedule, 

A railway company cannot charge beyond the conveyance rate for anything 
done on their own lines which is properly incidental to conveyance or collection 
of traffic to or from private sidings, no matter how much the cost and trouble 
may be increased by the inconvenience of the sidings or the nature of the traffic, 
unless the defects or inconveniences are such as to relieve the railway company 
from their duty to deliver and collect. 

But a railway company may be entitled to make a service charge if they are 
required for the convenience of the siding owner to do work on his siding, and 
where they are so required, then, if by reason of the insufficiency of the siding 
or otherwise, that work involves extra work on their own line, that extra work 
may be a ground for an extra charge. 

Section 5 of the schedule to the North Staffordshire Railway Rates, -&c. 
Order Confirmation Act, 1892, enacts that the railway company may charge in 
addition to the tonnage rate a reasonable Bum for certain services rendered to 
a trader at his request or for his convenience, including (inter alia) services 
rendered by the company at or in connection with sidings not belonging to the 
company and the collection or delivery of merchandise outside the terminal 
station. 

Under this section the railway company claimed payment for shunting services 
performed by them in respect of the Salt Union traffic to or from their sidings at 
Malkins Bank and Wheelock respectively. The traffio was salt outwards and 
coal inwards ; and it was proved that as the works at Malkins Bank were in 
three Bets or separate parts, and there were several points at which they com- 
municated by sidings with the railway, the business of delivering full coal 
trucks and collecting loaded Bait vans, and of bringing back and taking away 
empties, was considerable. The Salt Union sent a man to meet each train as it 
arrived, and he pointed out the particular sidings into which he desired trucks 
inwards to be put, or in which there were loaded salt vans to be hauled out. 
The railway company calculated that the time their goods trains were detained 
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1898. 



( l ) Before Weight, J., and Commissioners Sir Fbkdkbxcx Peel and Viscount 
Cobhax, sitting at the Royal Courts of Justice, London. 
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1897, 1898. 

NOETH 

Stapfoed- 
bhibe Ry. Co. 

V. 

Sam? Union, 

TiTinTED. 



while the train engine was occupied in uncoupling trucks intended for delivery 
at the junctions, and in picking up trucks ready to go in the direction in which 
the train was travelling, averaged per diem at Wheelock one hour, and at 
Malkins Bank one hour and some minutes. 

Held, that if the time occupied by the railway company's engine at the Salt 
Union's request or for their convenience in shunting the Salt Union's traffic to 
or from their Malkins Bank sidings exceeds for each train twelve minutes, and 
to or from Wheelock sidings exceeds six minutes, that the railway company 
may charge the Salt Union for time over the said twelve minutes and six minutes 
respectively during which the railway company's engine is occupied in shunting 
such traffic at the rate of 7s. per hour. 

The railway company maintained a small staff at Malkins Bank to look after 
the siding traffic, and to superintend the working of it to and from the main 
line. The traffic was partly Salt Union and partly that of another firm of 
traders, and the railway company claimed that the expense, which was about 
100/. a year, should be borne by the two firms in the proportion of the tonnage 
dealt with. 

Held, that as the service the staff performed was a necessary one, and of a sort 
for which when done at a station a charge in addition to the tonnage rate 
would be allowed, the railway company were entitled to be paid by the Salt 
Union the expense they claimed from them. 



By section 7 of the schedule to the North Staffordshire Rates, &c. Order Con- 
firmation Act, 1892, it is provided that " nothing herein contained shall prevent 
the company from making and receiving in addition to the charges specified in 
this schedule, charges and payments by way of rent or otherwise for sidings or 
other structural accommodation provided or to be provided for the private use of 
traders and not required by the company for dealing with the traffic for the pur- 
poses of conveyance, provided that the amount of such charges or payments is 
fixed by an agreement in writing signed by the trader or by some person duly 
- authorized on his behalf, or determined in case of difference by an arbitrator to 
be appointed by the Board of Trade." 

The premises of the Salt Union, Limited, are connected at Malkins Bank and 
Wheelock with the railway of the North Staffordshire railway company by 
means of sidings not belonging to the railway company. The railway company 
claimed to charge the Salt Union under the above enactment by way of rent or 
otherwise for the erection of signal cabins, signals and other structural appliances 
for the private use of the Salt Union at Malkins Bank and Wheelock. It 
appeared that at the time the Salt Union made their junctions, and for long 
after, the branch railway on which they were situated was only a goods and 
mineral line. In 1893 the railway company converted such branch into a 
passenger line, and the works in question were provided by them to meet the 
Board of Trade requirement that home and distant signals should be provided at 
aiding junctions before a railway company are allowed to carry passengers. 

Held, that the railway company could not recover from the Salt Union the 
expense of providing such signals at Malkins Bank and Wheelock, they having 
incurred such expense solely to satisfy the Board of Trade that the line might 
with safety be used as a passenger line, and to obtain the Board's sanction to 
their acting as carriers of passengers, and not for the purpose of facilitating 
siding traffic, but to benefit the railway company themselves and the public. 

Meld, further, that such signals were not within section 7, not being works 
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provided for the trader's private nee, and " not required by the company for }897 ig98. 
dealing with the traffic for the purpose of conveyance." — 

Semble, that such works belong to the railway and are charged for in the rate gm^m^. 
for conveyance, as part of that rate is for " the use of the railway." mmn R T . Co. 

v. 

The railway ooxnpany also claimed under section 5 of the schedule to their j lT vm ^ Sf 
Bates, &c. Order Confirmation Act, to be repaid the cost of working such 
signals in connection with the Salt Union sidings. 

Held, that the reasons stated by the Court for not allowing a charge to be 
made for the cost of providing the signals extended to the working of them, but 
that if the Salt Union paid anything for signalling or signalmen before 1893 
(when the railway was converted into a passenger line), they should continue to 
do the same for the time since. 



This was an application under section 6 of the Board of Trade 
Arbitrations Act, 1874, and under sections 5 and 7 of the 
sohedule to the North Staffordshire Railway Company's Bates 
and Charges (No. 17) Order Confirmation Act, 1892. 

The railway company claimed to be entitled to charge the 
Salt Union a reasonable sum by way of addition to the tonnage 
rate for services alleged by the railway company to be rendered 
by them to the Salt Union at their request, or for their conve- 
nience, at or in connection with sidings belonging to the Salt 
Union at Malkins Bank and Wheelock in Cheshire. The railway 
company also olaimed to charge the Salt Union, by way of rent 
or otherwise, for structural accommodation alleged by the rail- 
way company to have been provided for the private use of the 
Salt Union, and not required by the railway company for deal- 
ing with the traffio for the purposes of conveyance — that is to 
say, the erection of signal cabins, signals, and other structural 
appliances for the private use of the Salt Union at Malkins 
Bank and Wheelock respectively, and the rendering of servioes 
to the Salt Union, including signalling at or in connection with 
sidings not belonging to the railway company, and the collec- 
tion and delivery of the traffic of the Salt Union from and to 
such sidings which are outside' the terminal stations of the 
railway company. 

The Salt Union contended that as the structural accommoda- 
tion used in connection with the Salt Union's traffio was not 
provided for their private use, and was required by the railway 
company for dealing with their passenger traffic and with traffic 

11(2) 
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1897, 1898". for the purposes of conveyance, the railway oompany were not 
Noetk entitled to make any charge for the same beyond the oonvey- 

Staffoed- 

bhibb Ry. Co. ance rate. 

Sam? Uhioit ^ ie ^ a ^ ^ n i° n further contended that at their sidings the 
Lnffinn> ' railway company had not rendered any services at the request 
or for the convenience of the Salt Union, or any service which 
was not incidental to conveyance. 

The nature of the accommodation provided and of the services 
rendered is fully stated in the judgment of Sir Frederick Peel. 

Littler, Q.C., and Ernest Moon, appeared for the North 
Staffordshire railway oompany. 

Balfour Browne, Q.C., C. A. Cripps, Q.C., and B. Whitehead, 
appeared for the Salt Union. 

Sir Frederick Peel : The North Staffordshire railway com- 
pany claim to be repaid certain expenses incurred by them in 
the period from 1st July, 1893, to 31st December, 1895, for 
works and servioes at the junction with their railway of sidings 
belonging to the Salt Union. The sidings are situate at 
Malkins Bank and Wheelock, and the railway is the company's 
Sandbach branch, which was opened as a goods and mineral 
line in 1852, and so continued till 1893, when it was resolved 
to prepare a portion of it for the conveyance of passengers. To 
fit it for this purpose it was necessary to have at all points 
improved junction and signal arrangements, and as regards the 
junctions at Malkins Bank and Wheelock to erect signals and 
signal cabins with telegraph instruments for the protection of 
the line and to control the junctions. The first question, then, 
we are asked to determine, is whether the railway company are 
entitled to be reimbursed by the siding owners the cost of the 
construction and maintenance of these works, it being alleged 
that the private sidings were the reason why the working of the 
main line had to be protected in this manner at those places. 
The application is made under the Companies Charges Act, 
1892, section 7 of its schedule, which, indeed, appears to be the 
only provision in the Acts which we give effect to, under which, 
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except with consent of parties, it could be made. Now, the 1897, 1898. 
power of a person to lay down sidings to communicate with a Noeth 
railway is regulated by the Act of 1842, chapter 55, section 12, bhih^RyTco. 
and by the Eailways Clauses Act, 1845, section 76. The Act gAM ^ moist 
of 1842, when it applies, makes the exercise of his power subject Limited. 
to such conditions as the Board of Trade may direct, and the Bir 5~p ee i 
Act of 1845 renders him liable to pay the expenses of making — 
the opening into the railway, and of constructing and from time 
to time renewing " the offset plates and switches." But if at 
the time a siding is laid down the railway is not a passenger 
railway, the Act of 1842, section 12, does not apply, and if 
afterwards it is proposed to make it one, the Board of Trade 
look to no one but the railway company to do all that is 
required to put their line into a fit state for the conveyance of 
passengers. Now, at the time the Salt Union made their 
junctions, and for long after, the Sandbaoh branch was only a 
goods and mineral line. The Act of 1842, therefore, did not 
apply in their case, but that of 1845 did, and it may be pre- 
sumed they or their predecessors paid, as that Act directs, the 
cost of all works of which they were at the time the cause. 
But as to the works now in question, the occasion of them was 
that in 1893 the North Staffordshire desired to convert the 
Sandbaoh branch into a passenger line, and as one of the Board 
of Trade's requirements before they will allow a railway com- 
pany to carry passengers is that home and distance signals shall 
be provided at junctions, the North Staffordshire had, of course, 
to provide such signals at, amongst other junctions, those at 
Malkins Bank and Wheelock. This expense, however, they 
incurred solely to satisfy the Board of Trade that the line 
might with safety be used as a passenger line, and to obtain 
the Board's sanction to their acting as carriers of passengers, 
and as what they did was to the benefit of themselves and of 
the public, and was not done with any view to facilitate siding 
traffic, it is, as it seems to me, upon them that the expense 
should fall. I think, also, that if it was not upon the railway 
company that it ought to fall, the question would ooour whether 
these works do not belong to the railway, and if so, whether 
they are not charged for in the rate for conveyance, as part of 
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1897, 1898. that rate is for " the use of the railway." In any case, however, 

Nobth a trader is only liable under section 7 of the Charges Aot, 1892, 

shiee^^Co. ' or 8U °k aoconimodation works as are there mentioned, that is to 

~^ £. say, works " provided for his private use " and " not required 

Looted, by the company for dealing with the traffio for the purpose of 

conveyance," and as the works to which this application refers 

are of a more general character, they are not, I think, within 

the seotion. 

The other expenses which the company claim to be repaid 
relate to the working of the signals and to shunting services at 
or in connection with the Salt Union sidings. But the reason 
for not allowing a charge to be made for the cost of providing 
the signals extends, I think, to the working of them, though if 
the Salt Union paid anything for signalling or signalmen 
before 1893 they should oontinue to do the same for the time 
since. As to the shunting services for whioh the railway 
company claim to be paid, according to the time their engine is 
engaged shunting, at the rate of 7s. per hour, the schedule to 
the Charges Act, section 5, sub-section 1, gives a railway com- 
pany power to charge a reasonable sum by way of addition to 
the tonnage rate for " services rendered at or in connection with 
sidings not belonging to them," but the Salt Union deny that 
the shunting that is done for them at Malkins Bank or 
Wheelock is more than is incidental to conveyance. The traffio 
is salt and ooal— salt outwards and coal inwards; and as the 
works at Malkins Bank are in three sets or separate parts, and 
there are several points at which they communicate by sidings 
with the railway, the business of delivering full coal trucks and 
collecting loaded salt vans and of bringing back and taking 
away empties is considerable. The Salt Union send a man to 
meet each train as it arrives, and he points out the particular 
sidings into whioh he desires trucks inwards to be put, or in 
which there are loaded salt vans to be hauled out. The railway 
company calculate that the time their goods trains are detained 
while the train engine is occupied in uncoupling trucks intended 
for delivery at the junctions and in picking up truoks ready to 
go in the direction in whioh the train is travelling averages per 
diem at Wheelock one hour, and at Malkins Bank one hour and 
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some minutes. It is difficult, not knowing the average number 1897, 1898. 
of trains calling daily, to say whether this is no more time than Nobth 
is required for the collection and delivery for which provision is shibs By. Co. 
made in the conveyance rate, but I think it would be taking a gALT xjnion 
right course to fix what may seem a reasonable time per train Lnaam). 
for this purpose, and when there is more shunting than oan be g^ pTpeeL 
completed within this time limit to allow the railway company ' 

to charge for the extra engine time at the rate of 7s. an hour. 
I would fix the time for each train which arrives or departs with 
Salt Union traffio at 6 minutes for the Wheelock Works and 
12 minutes for the Malkins Bank. The railway company 
maintain a small staff at Malkins Bank to look after the siding 
traffio and to superintend the working of it to and from the 
main line. The traffio is partly Salt Union and partly Brunner, 
Mond and Company, and the railway claim that the expense, 
which is about £100 a year, should be borne by the two firms 
in the proportion of the tonnage dealt with. The service the 
staff perform seems to be a necessary one, and of a sort for 
which when done at a station a charge in addition to the con- 
veyance rate is allowed. I think, therefore, the railway company's 
claim, as it respects the Salt Union, may be allowed. 

Lord Cobham : I concur in the decision pronounced in this 
case, with the explanation to be added by the learned judge, 
which satisfies some doubts that I entertained with regard to 
the allowance we make the railway company for the shunting 
services they perform for the Salt Union at MaHti'tia Bank and 
Wheelook. 

Wright, J. : I also agree with the judgment which has been 
delivered, and I have only to add a statement of the law as we 
understand it and have applied it with reference to the railway 
company's claim to make an extra charge for services on their 
own line in the delivery and collection of traffio at the traders' 
sidings. 

It is not implied in our judgment that the railway company 
can charge beyond the conveyance rate for anything done on 
their own lines which is properly incidental to delivery or 
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1897, 1898. collection of traffic to or from sidings, no matter how much the 

Noeth cost and trouble may be increased by the inconvenienoe of the 

bhibbRy^Oo. sidings or the nature of the traffic, unless the defects or incon- 



Salt Union, 

TiTirr r im , 

Wright, J. 



veniences are such as to relieve the railway company from their 
duty to deliver and collect. The very existence of the siding 
implies in practioe that the railway company must, in order to 
collect and deliver from or to the siding, do on their own lines 
something beyond the mere work of transit. But they may be 
entitled to make a carrier's or service charge if they are required, 
for the convenience of the siding owner, to do work on his 
siding ; and where they are so required, then, if by reason of 
the insufficiency of the siding or otherwise, that work involves 
extra work on their own line, that extra work may be a ground 
for an extra charge. For instance, a siding may, from its 
limited size or its situation, be such as not of itself to afford 
sufficient accommodation for the delivery or collection of its 
traffic. In such a case, if for the convenience of the trader the 
company work in and out of the siding, and if in order to do so 
they are obliged to make an extraordinary use of their own 
lines, it may be that their lines would be regarded for this pur- 
pose as a prolongation of the sidings, and the company may, 
according to the circumstances, be entitled to that extent to be 
paid for the extraordinary work done on their own lines, 'as if 
their lines were a part of the sidings themselves. 

[Solicitors for the North Staffordshire Ey. Co. : Burchell 
SfCo. 



Solicitors for the Salt Union : Nei*h y Howell and Macfarlane,'] 
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Cowan & Sons, Limited, 

v. 

North British Eailway Company, 

North British Eailway Company 



v. 
Cowan & Sons, Limited ( 2 ). 

Service rendered at or in connection with sidings not belonging to a Hail way 
Company — Reasonable Charge for Haulage — Sheeting — Marshalling — 
Time occupied by engine in shunting operations at siding — Railway 
Rates and Charges (No. 25) Order Confirmation Act, 1892 — Rebate on 
sidings rate—Railway and Canal Traffic Act, 1894 (57 & 58 Vict, 
c. 54), s. 4. 

The railway company claimed to be entitled under section 5 of the schedule 
to their Railway Rates and Charges (No. 25) Order Confirmation Aot, 1892, to 
charge Messrs. Cowan a reasonable sum by way of addition to the tonnage rate 
for conveyance for services rendered by them to Messrs. Cowan at their request 
or for their convenience at or in connection with Messrs. Cowan's Low Mill 
siding at Penicuik, and at or in connection with sidings not belonging to the 
railway company at Granton harbour and Leith harbour, but running into and 
connecting with their Granton station and their Leith goods station. 

Messrs. Cowan sent esparto grass in bales from Granton harbour and Leith 
harbour to their mills at Penicuik, connected by private sidings with the 
company's railway, the Low Mill siding where the esparto was delivered being 
about sixteen miles from the Leith and Granton stations. The rate charged was 
58. a ton, and the maximum charge for conveyance for that distance being 3*. Id., 
the balance of the rate, viz.* 1*. lld. t was the charge for services other than 
conveyance. These services were (1) haulage over the harbour lines ; (2) use of 
Granton or Leith Docks station ; and (3) services at the Low Mill siding. 

(1) As to the first of these services it was proved that when a vessel arrived 
at the docks the esparto was loaded direct from it into the railway trucks by 
men employed and paid by the consignees, but the sheeting of the trucks was 
done by the railway company, and also the haulage of them by engine and horse- 



October 20, 

21, 1897, 

January 26, 

1898. 



(*) Before Lord Tbatoeb, and Commissioners Sir Fbbdxbzox Peel and Viscount 
Cobhax, sitting at the Parliament House, Edinburgh. 
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1897, 1898. power over the harbour lines to their goods stations at Granton and Leith. The 

Cowan & Sons °k ftr £ e * or this service was 6d. a ton. In this charge was included 1 \d. per 

TiTirm rn ton for the sheeting, being the full service terminal, and Id. per ton for the 

v. supply of straw and the laying it in trucks to prevent injury to the esparto from 

Nobth dust and damp. The railway company alleged that as there was no obligation 

■p_ ~. on a railway company to perform services outside its own line, the haulage they 

* ' did on the harbour lines, which were not theirs, was not a service within 

British section 5 of their Bates and Charges Act, 1892, and that they might charge what 

By. Co. they pleased for doing it. 

•• . Held, that such service was within section 5, such haulage being not more 

ImTm° OT either of an outside or a voluntary service than cartage or collection and delivery; 

and the haulage being a service at or in connection with a siding, it did not 

affect the question that the railway company might decline to perform if if they 

considered it unremunerative at the price fixed. 

Held, further, that 6d. per ton was a reasonable sum to be charged by the 
railway company to Messrs. Cowan for the haulage of trucks over the harbour 
sidings at Granton and Leith harbours to the railway company's goods stations 
at Granton and Leith, and the sheeting of such trucks, and the supply and laying 
of straw in such trucks in respect of esparto traffic to their sidings at Penicuik. 

(2) As to the second of these services, it was proved that after the tracks had 
been loaded and brought into the Granton or Leith station they had, before 
being sent away, to be made up into a train with other trucks, and the 
marshalling of them for that purpose constituted the entire servioe rendered 
within the station in connection with the harbour lines. For such work the 
company claimed to charge 13£<J. a ton, or three-fourths of their nrn-rimmn 
station terminal. 

Held, that marshalling after loading and before conveyance was one of the 
duties for which provision was made in the station terminal, and that some pro- 
portion of that terminal would be the payment for it. And that a sum not 
exceeding 9d. per ton would be a reasonable sum to be charged by the railway 
company to Messrs. Cowan for what was done by them in dealing with Messrs. 
Cowan* s traffic at the company's goods stations at Granton or Leith. 

(3) As to the third of these services being a service performed by the railway 
company in respect of the delivery of Messrs. Cowan's traffic to their Low Mill 
siding, the junction with which was within a quarter of a mile of the Penicuik 
station, it was proved that esparto or other traffic arrived at this siding daily by 
one or more trains, and that the average number of trucks left per train was 
about seven ; and that the goods engine drew up as it approached the junction, 
and its engine put into the siding the trucks that were destined for it ; and in 
addition to putting them dear of the main line, it put them into whichever set 
of rails near the points it was convenient to Messrs. Cowan to have them. A 
note was then taken of the number and contents of each truck by a checker 
employed by the railway company. For esparto thus delivered the railway 
company's charge was Zfad. per ton, and this they contended was not more than 
the cost of the extra time their engine and men were employed, distributed over 
the tonnage carried, came to per ton. This extra time they reckoned at fifteen 
minutes per train, but it was proved that the actual length of the stops did not 
average four minutes, leaving eleven minutes for time lost or reduced speed 
before and after stopping. 

Held, that a railway company were not entitled to make a special charge for 
time occupied in the stopping and again starting of a train, for it was part of 
the service of delivery, which was provided for in the rate for conveyance ; nor 
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on the same ground oould they make a special charge for so much of the actual jggy iggg, 

time the train was at a standstill as it took to uncouple and put trucks past the 

points. CowA y&So NB 

Held, further, that if the time a train was detained at Low Mill siding (while 
its engine was occupied in shunting Messrs. Cowan's traffic) exceeded four Nobth 
minutes, that the railway company would be entitled to charge Messrs. Cowan British 
for time over the said four minutes during which the railway company's engine -** T * ^°* 

was occupied in shunting such traffic at the rate of 7». an hour. Nobth 

British 
By. Co. 

The first of these applications was under section 4 of the co WA1 J&sonb 
Eailway and Canal Traffic Act, 1894, for an order to determine LnnTEI> ' 
what was a reasonable and just allowance or rebate to be made 
by the North British railway oompany to Messrs. A. Cowan and 
Sons, in respect that the railway company did not provide 
station accommodation, or perform terminal services for the 
traffic of Messrs. Cowan. 

Messrs. Cowan carried on business as manufacturers of paper 
at Penicuik. They were proprietors of three mills at Penicuik, 
namely, Low Mill, Valleyfield Mill and Bank Mill, connected 
with the railway of the North British railway company by means 
of sidings not belonging to the railway company. A dispute 
arose between Messrs. Cowan and the railway company as to the 
allowanoe or rebate to be made from the rates charged to 
Messrs. Cowan by the railway oompany for the carriage of 
esparto in bales from Gfranton and Leith harbour to Low Mill 
sidings, and for the carriage of paper from the mills at Penicuik 
to places on and beyond the North British railway company's 
line, in respect that the railway oompany did not provide station 
accommodation or perform terminal services for Messrs. Cowan 
at Peniouik, for such paper traffic. It was proved at the hearing 
that there were no station or service terminals included in the 
rates complained of by Messrs. Cowan. 

The second application was a olaim by the North British 
railway oompany under section 5 of the sohedule to their Eail- 
way Eates and Charges (No. 25) Order Confirmation Aot, 
1892, to charge Messrs. Cowan a reasonable sum, by way of 
addition to the tonnage rate for conveyance, for services alleged 
by the railway oompany to be rendered by them to Messrs. 
Cowan, at their request, or for their convenience, at their Low 
Mill siding, and at sidings not belonging to the railway com- 
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1897, 1898. pany at Granton harbour and Leith harbour, but running into 
Cowan & Sons an( l connecting with their Granton goods station and their 
Le £™ > Leith goods station. 
Nobth Th e nature of the servioes rendered, and the amounts claimed 

British 

By. Co. in respect of them, are fully stated in the judgment of the 
North Court, whioh was delivered by Sir Frederick Peel. 

By. Co. 

v. 

^Lncrrro * 8 JDean °f Facult V (Asher, Q.C.), the Solicitor- General (Dickson, 
Q.C.), Balfour j Q.C. (Orierson with them), for the North 
British railway company : 

The 5*. rate charged to Messrs. Cowan is a voluntary rate, 
including services rendered by the railway oompany outside 
their own premises, which they are not bound to render, and 
therefore it is not a rate which the Commissioners have juris- 
diction to interfere with. Watson, Todd 8f Co. v. Midland Ry. 
Co. and London 8f North-Western Ry. Co. (*). 

That case is also an authority that no relief can be granted 
under section 4 of the Act of 1894, except where the trader is 
in the position of really being at a terminal station, and being 
at a terminal station, in a position to dispense with certain 
services which the railway company are ready to offer him 
there, but which he does not require. 

In the present case the trader is not near a terminal station, 
but has a siding on the line. 

The rate from which the abatement is asked is a rate 
including nothing for terminal accommodation or service. 

Ure, Q.C. (Clyde with him), for Messrs. Cowan : 
The Court have jurisdiction, under section 4 of the Railway 
and Canal Traffio Act, 1894, the traffic being received at a 
siding which does not belong to the railway company, to wit, 
the Duke of Buocleuch's branch railway, or siding, at Granton 
Pier, and being delivered at Messrs. Cowan's own private siding 
at Penicuik. 

The Court have also jurisdiction, under section 5 of the 

(*) Ante, Vol. IX. 90. 
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Charges Order Act, 1892, with regard to the services per- 1897, 1898. 

formed at Granton harbour, because they are " services for Cowan & Sons 

which they are entitled to receive a reasonable sum by way of Vm 

addition to the tonnage rate," and also because they are " ser- pj^jf 

vices rendered by the company at or in connection with sidings R*. Co. 

not belonging to the company." At the Peniouik end of the British 

transit the railway company perform no services except such as Rt - Co. 



V. 



are incidental to conveyance. Lancashire 8f Yorkshire By. Co. Cowan & Sons 
v. Gidlow ; Dunkirk Colliery Case ( 2 ) ; Manchester, Sheffield 8f LnaTBD - 
Lincolnshire Ry. Co. v. Pidcock ( 3 ). 

This is the first time a railway company have sought to make 
a charge for the time occupied in stopping to put trucks into a 
siding as an extra service rendered. 

As to the railway oompany's contention that no rebate can be 
granted from the rate charged for Messrs. Cowan's outward 
traffic, on the ground that it is a group rate — it is sufficient to 
say that a group rate is exactly the same as any other rate, 
except in the matter of distance, and the granting of undue 
preference. 

Sir Frederick Peel : This is a complaint as to certain 
paper and esparto rates of the North British oompany. Messrs. 
Cowan send esparto grass in bales from Granton Pier and Leith 
Docks to their mills at Penicuik station, and the rate is 5s. a 
ton. The rate before 1886 was 5s. id., but in that year Messrs. 
Cowan and other papermakers on the Esk applied to the railway 
company to reduce the rates, and a reduction to 5s. was agreed 
to. The company reserved, however, the right to alter it again 
at any time as they might think necessary, and the senders and 
receivers of the goods had of course a corresponding right of 
terminating the arrangement. Messrs. Cowan have availed 
themselves of this right, and the rate, as arranged or agreed in 
1886, being at an end as regards their traffic, they ask that the 
rate substituted for it may be regulated by the company's Rates 
and Charges Act, 1892, and section 4 of the Railway Traffic 

(>) L. R. 7 H. L. 517. 
(") Ante, Vol. II. 402. 
( 3 ) Ante, p. 150. 
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1897, 1898. Act, 1894. Their mills at Penicuik connect by private sidings 

Cowan & Sons with the company's railway, and their Low Mill siding, where 

Vm the esparto is delivered, is about 16 miles from the Leith 

jtojj^ and Granton stations. The average distance is 16 miles, 32 

By. Co. chains, and the maximum charge for conveyance for that 

bJ£^ distance being 3$. Id., the balance of the rate, viz. 1*. lid., is 

By. Co. the charge for services other than conveyance. No station ter- 

Cowan °& Sons minal is due at either end, as the traffic passes both to and from 

' sidings " not belonging to the company," and it does not appear 

Sir f. Feel, that there is any station or other terminal included in the rate, 
in respect of which Messrs. Cowan have a claim to a rebate 
under section 4 of the 1894 Act. The ground on which the 
respondents justify a present 5s. rate on the applicants' esparto 
traffic, as to the Is. lid. portion of it, is that section 5, sub- 
section 1, of their Bates and Charges Act, 1892, gives them 
power to charge a reasonable sum by way of addition to the 
tonnage rate for services rendered at or in connection with 
sidings not belonging to them. The charge which they make, 
and the reasonableness of which Messrs. Cowan dispute, is 
Is. lid. a ton, and the services other than conveyance which are 
rendered are described as being (1) haulage over the harbour 
lines ; (2) use of Granton or Leith Docks station ; and (3) ser- 
vices at the Low Mill siding. The company allege at the same 
time, that considering there is no obligation on a railway com- 
pany to perform services outside its own line, the haulage they 
do on the harbour lines, which are not theirs, is not within the 
section 5, and that they may charge what they please for doing 
it. But it is not more either of an outside or a voluntary service 
than cartage, or collection and delivery, which is nevertheless 
amongst the services for which, if performed, what a company 
may charge, if a difference arises, is the sum an arbitrator may 
fix under this section, and similarly if the haulage is in other 
respects, and it is not denied that it is, a service at or in connec- 
tion with a siding, it does not affect the question that the 
company may decline to perform it, if they consider it unremu- 
nerative at the price fixed. We think, therefore, the services 
under all three heads are within section 5, and as to the course 
provided by that section for determining differences arising 
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under it, we have been appointed by the Board of Trade to 1897, 1898. 
determine the present difference. Cowan & Sons 

When a vessel arrives at the docks, the esparto is loaded ^"^ 
direct from it into the railway trucks by men employed and ^ 0BTH 
paid by the consignees, but the sheeting of the trucks is done -R*. Co. 
by the railway company, and also the haulage of them to and ^J™ 
from their own premises. The company's charge for this Rt - Co. 
service is 6d. a ton, and to show that this is a moderate charge, Cowan '& Sons 
they submit a statement of the oost to themselves at which the BDm 

cargo of a vessel, which brought 514 tons for Messrs. Cowan Sir r. Peel, 
last February, was despatched from the ship's side to GTanton 
station. The number of trucks used was 143, and the cost 
worked out at per ton for engine and horse haulage, men's time 
in wages, sheeting and straw for the trucks, came to 6'12d. 
For the sheeting or oovering they charge, as they have power to 
do, their full service terminal of 1-Jrf. per ton, and, deducting 
this, l\d. for the other work does not seem to us unreasonable. 
Special objection was taken to Id., per ton being charged for the 
straw, which is put into the trucks, by desire, it is said, of the 
papermakers, to prevent injury to the esparto from dust and 
damp, but as 3£ tons of esparto make a truck load, and the 
company lay the straw as well as supply it, a charge at the rate 
of 3±d. a truck may stand. 

After the trucks have been loaded and brought into the 
Granton or Leith station they have, before being sent away, to 
be made up into a train with other trucks, and the marshalling 
of them for this purpose constitutes the entire service rendered 
within the station in connection with the harbour lines. For 
this work the company claim to charge 13$d. a ton, or three- 
fourths of their maximum station terminal. Marshalling after 
loading and before conveyance may be regarded as one of the 
duties for which provision is made in the station terminal, and 
some proportion of that terminal would be the payment for it. 
But the terminal is given mainly by way of remuneration for 
the accommodation a station affords in receiving and loading 
goods ; and the load once on the truokB, what remains to be 
done with it before departure is not the larger part of station 
business. Here the trucks are loaded off the company's system, 
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1897, 1898. but like trucks that are loaded in the station, they are there 

Covaw&Sohb made up into trains, and for this such a sum as might be set 

v. apart for similar work out of a station terminal would, in the 

BamsH ^te of things under which this traffic has to be worked, make 

By. Co. a reasonable charge. This sum would not, in our opinion, 

Bmtish exceed 9d. a ton. Pidcock's Case ( l ) was referred to in support 

By. Co. f ^ e c i a j[ m to charge as much as 13 \d. a ton, but the circum- 

CovA y&Eto irB stances of that case were different and peculiar, the private 

' siding there being laid on land which was part of the company's 

Sir E. Pe «l. goods yard, and the company incurring the same expense in 
depositing trucks in that siding as in their own sidings, which 
were alongside of it. Messrs. Pidcock were entitled to some 
allowance for relieving the company from finding standing 
room for their trucks while unloading, but subject to this, a 
charge of the amount of the terminal was not under the circum- 
stances unreasonable. There cannot be any fixed proportion, 
and in another recent case ( 2 ) in England, one-fourth only of 
the station terminal was granted. 

There is lastly the service at the Low Mill siding, the junction 
with which is within a quarter of a mile of the Penicuik station. 
Esparto or other traffic arrives at this siding daily by one or 
more trains, and the average number of trucks left per train is 
about 7. The goods train draws up as it approaches the junc- 
tion, and its engine puts into the siding the trucks that are 
destined for it, and in addition to putting them clear of the 
main line, it puts them into whichever set of rails near the 
points it is convenient to Messrs. Cowan to have them. A note 
is then taken of the number and contents of each truck by a 
checker employed by the company. For esparto thus delivered 
the company's eharge is 3%d. a ton, and this they consider is 
not more than the cost of the extra time their engine and men 
are employed, distributed over the tonnage carried, comes to per 
ton. This extra time they reckon at 15 minutes per train, but 
as the actual length of the stops does not average 4 minutes, an 
allowance of 11 minutes for time lost on reduced speed before 
and after stopping seems too much. No special charge, how- 

0) Ante, p. 150. 

( 2 ) Evan* v. Midland Ry. Co., not reported. 
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ever, can be made for time occupied in the stopping and again 1897, 1898. 
starting of a train, for it is part of the service of delivery, which Cowan & Sonb 
is provided for in the rate for conveyance, and the same must v. 

be said of so much of the actual time the train is at a standstill B^rnsa 
as it takes to uncouple and put trucks past the points. Four Rt - Co- 
mmutes, it appears, suffice for that, and it is only therefore BEmgH 
when the engine is detained on the siding work for a longer E,T - Co - 
time that there is ground for an extra oharge. When that is Cowan & Sons 

the case a charge, we think, may be made for any time a train 

waits more than four minutes while its engine is at work, at the *** *• *** l > 
rate of 7*. an hour. 

The other part of Messrs. Cowan's application is a claim 
under the Traffic Act of 1894, section 4, for rebates off the 
rates for paper going out from Penicuik to various places, on 
the ground that the rates include charges for services and 
station accommodation at the Penicuik end which their traffio 
does not use or require. The rates to Manchester (26*. 8d. per 
ton C. and D.), to Newcastle (20*. also 0. and D.), and to 
London (30*. S. to S.) $re specially mentioned, and these rates 
are stated in the company's answer, and again in their cross 
application, to be equally applicable to traffic from stations and 
from private sidings at or near a station, and whether the rail- 
way company collect the traffio or not. Upon that state of 
things Messrs. Cowan, for whom the company do not cart, load, 
cover, or provide station accommodation at Penicuik, would 
certainly be entitled to have allowed them as rebates such sums 
as are charged for cartage, &c, in the paper rates. It was 
stated, however, at the hearing that the rates are not correctly 
described in the pleadings, and that they do not as a fact in- 
clude any sums for cartage, &c, at the Scotch end of the route, 
for that the papermakers, with whom the rates were arranged 
many years ago, were all then, and still are, in the position 
Messrs. Cowan are in, of not requiring the company's terminal 
services at the Scotch end, and that the North British have never 
performed such services for any of them. Viewing the case as 
to these rates as altered by Mr. Conacher's evidence, we cannot, 
we think, interfere with them under section 4 of the Traffio 
Act, 1894. 

b. 12 
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1897, 1898. Messrs. Cowan gave notice of appeal against so much of the 

Cowan & Sons decision of the Commissioners as determined that they were not 

T nrmm 

v . entitled to a rebate or allowanoe off the rates charged to them 

British by the railway company, but subsequently abandoned such 
Rt. Co. 



NOETH 

British 

By. Co. [Solicitors for the applicants : Menzies, Black and Menzies, 

Cowan & Sows Edinburgh. 
Looted. 

Sir f. Peel. Solicitor for the railway company : J. Wat%on, Edinburgh.] 
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Salt Union, Limited, 



North Staffordshire Bail way Company (No. 1) ( l ). 

Rebate on Siding Bates — Onus of Proof— Evidence of Comparable Bates — 
Station Accommodation — Railway and Canal Traffic Act, 1894 (57 <fc 58 
Vict. c. 54), s. 4. 

Section 4 of the Railway and Canal Traffic Act, 1894, enaots :— December 16, 

" Whenever merchandise is received or delivered by a railway company at any 17, ^ 9 ^» 
aiding or branch railway not belonging to the company, and a dispute arises JU W * 
between the railway company and the consignor or consignee of such merchandise 
as to any allowance or rebate to be made from the rates charged to such consignor 
or consignee in respect that the railway does not provide station accommodation 
or perform terminal services, the Railway and Canal Commissioners shall have 
jurisdiction to hear and determine such dispute, and to determine what, if any, 
is a reasonable and just allowance or rebate." 

The applicants claimed under this section to be entitled to a rebate on the 
rates charged to them by the railway company, on the ground that the railway 
company provided no station accommodation for the applicants' traffic. The 
applicants consigned salt from their private sidings for carriage over the respon- 
dents' railway, and it was admitted that the railway company did not provide 
any station accommodation or perform any terminal services. The railway 
company denied that the rates charged included a station terminal at the initial 
end. The applicants contended that a presumption was raised that they were 
charged an initial station terminal by showing — 

(1) that several of the through rates were above the maximum, unless they 

included two terminals ; 

(2) that the rates from the nearest station, which was within one mile of the 

applicants' sidings, for class B. articles (among which salt would be 
classed) were lower than the special salt rates from the sidings, although 
the former were station-to-station rates and at the railway company's 
risk, the latter being at the applicants' own risk. 
It was admitted that no salt was in fact sent from the station, but only from 
the applicants' sidings. 

Held, that there was no legal evidence that a second terminal was included in 
the special salt rates charged to the applicants, and that, where the rate was not 
above the maximum allowed for conveyance plus one terminal, the Court would 

0) Before Weight, J., and Commissioners Sir Fekdkeiok Pkbl and Viscount 
Cobham, sitting at the Royal Courts of Justice, London. 

12(2) 
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1897) 1898. not assume (in the absence of express evidence or admission) that an illegal and 

— zz second terminal had been included in that rate. 

salt Unioit 
Limited ' Seld y further, that express evidence ought to be given to show that the 

v. terminal was included, when the Court was asked to act on the view that it was 

Nobth bo included. 

Stafpobd- Qwere, whether a trader is not entitled to a rebate under the 4th section of the 

8H1R E Ry Co 

(No. IV. ' Railway and Canal Traffic Act, 1891, without reference to the question whether 
the second terminal is in fact included in a rate, although the rate may be 
within the maximum, where, a comparable rate can be shown with reference to 
which the question can be raised. 

Hell (by the Court of Appeal), that an applicant under section 4 of the 
Railway and Canal Traffic Act, 1894, must make out a primd facie case in 
support of the application, and that the applicants, by merely proving that they 
were oharged the rates, and that the siding did not belong to the railway com- 
pany, had not made out a primd facie case that the rates included a charge for 
station accommodation so as to place upon the railway company the onus of 
proving that the rates did not include a charge for station accommodation. 

Per A. L. Smith, L.J. : The applicant must show that the rates oharged to 
him include a charge for station accommodation or terminal servioes at the 
siding. 

Per Riobt, L.J., and Vatjohan Williams, L.J. : The applicant may prove his 
claim to a rebate independently of whether he is charged for station accommoda- 
tion or terminal services or not. 

This was an application under seotion 4 of the Railway and 
Canal Traffic Act, 1894. 

The applicants consigned salt from their sidings at Wheelock 
and Malkin's Bank in Cheshire for carriage over the respondents' 
railway, and it was admitted that the applicants at the initial 
terminus did not make use of any accommodation at a terminal 
station, nor did the railway company perform any duties at a 
terminal station. 

The applicants claimed to be entitled to a rebate from all 
rates upon such salt traffic charged to them by the railway com- 
pany, in respect that such company did not provide station 
accommodation for their said traffic. 

A dispute having arisen, the applicants applied to the Railway 
Commissioners to decide what allowances or rebates were reason- 
able and just. The respondents contended in their answer that 
the rates oharged were, and were expressed to be, applicable from 
private sidings only, and stated that they did not include any 
station or service terminal, or any other charge whatever, in 
respect of the initial terminus. The respondents also supplied a 
table to the applicants (which the applicants put in) giving an 



RAILWAY AND CANAL TRAFFIC OASES. 181 

analysis of the rates charged, and not showing upon its face a 1897, 1898. 

charge for station accommodation at the sidings in question. Salt Union, 

Limited, 

v. 

Balfour Browne, Q.C., C. A. CHpps, Q.C. (R. Whitehead with 6 ^^ Dm 
them), for the applicants: — In 1872 the salt rates were all shibe Ry. Co. 
quoted from Ettiley Heath (the goods station nearest the 
sidings). The class B. rates (in which class is salt) from that 
station are now in 120 cases higher than the salt rates, though 
they are station-to-station rates and cover insurance. In fifty 
cases the same rate is charged as in 1872. Where a special rate, 
which ought to be lower, is absolutely higher than a class B. 
rate, it is a fair inference to say that it oontains the same charge 
as the class B., viz. the station charge. As regards the through 
salt rates, in certain cases, unless the two terminals are included, 
the company are exceeding their maximum. The comparison 
with the class B. rates at Ettiley Heath (the nearest point 
whioh can be taken) is the only possible evidence in this case. 

Where the railway company do not provide station accommo- 
dation they cannot charge for it, and section 10 of the Railway 
and Canal Traffic Act, 1888, gives jurisdiction to the Commis- 
sioners to deal with such a charge as an " illegal charge." 

Section 4 of the Railway and Canal Traffic Act, 1894, is a 
direct declaration that a trader is entitled to a rebate where 
station accommodation is not provided, and this refers to the 
future, whereas section 10 probably refers only to past charges. 

A rate not exceeding the maximum for conveyance, and yet 
having a terminal element in it, would not be an illegal charge 
under section 10 of the Act of 1888, but the trader would be 
entitled to a rebate from it under section 4 of the Act of 1894. 

Wright, J. : We can give a rebate under section. 10 of the 
Act of 1888 against so much of the rates or charges as are above 
the maximum. In order to go further, you must rely on 
section 4 of the Act of 1894. In order that we may be able to 
act on that to the extent of the 6d. which you are asking, you 
must find us some comparable traffic ; that is to say, you must 
make a case to show that in other instances where there are two 
terminal stations the same total rate or charge is demanded as in 
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1897, 1898. this case. That would be a primd facie case for relief to the 
Salt Union, extent of the station terminals. 

XiDOTED, 

V. 

Nobth Littler, Q.C. (Ernest Moon with him), for the railway com- 

Stafford- 

be Rt. Co. pany : — The applicants do not deal in class B. articles ; it does 

* °" '" not matter to them if the railway company choose to carry these 
articles for nothing. In the case of a rate to a station off the 
respondents' railway, if the total rate charged by all the com- 
panies is within the maximum, the applicants cannot complain 
of any one of the companies ; if the total rate is oomplained of, 
the other companies must be present. [Wright, J. : The other 
companies may have to be here.] In Corporation of Birmingham 
and Otliers v. Midland Ry. Co. (*) Collins, J., says that the abso- 
lute onus of proof is on the applicants. In the Neto Union Mill 
Co. v. Great Western Ry. Co. ( 2 ) it is not decided whether the 
Act of 1894 has altered the law as to the obligation imposed 
by sub-section 3 of section 33 of the Eailway and Canal Traffic 
Act, 1888, which compels railway companies to dissect their 
charges. The Courts should not infer, when two railway com- 
panies can legally charge what they are charging, that the 
through rate includes a charge which they cannot legally include. 

At the conclusion of the applicants' case it was submitted on 
behalf of the railway company that there was no evidenoe in 
support of the application. 

Wright, J. : The question which Mr. Littler has raised is, 
I suppose, a question primarily for the legal member of the 
Court to decide, but I think I may say that there is no dissent 
on the part of any member of the Court in what I am going to 
say ; if there is, it will be expressed. 

Speaking for myself, I regret extremely to give effect to 
Mr. Littler's contention on this part of the case, for I think it 
highly desirable that matters of this kind should be gone into 
on both sides, and that the Court should have all the evidence it 
can have ; but at the same time I think that if there is no legal 

(») Ante, Vol. IX. 165. 
(») AnU, Vol. IX. 162. 
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evidence to support the partioular contention of the trader, we 1897, 1898. 

are bound to give the railway company the benefit of our views, Salt Union, 

right or wrong, upon that point. I have come to the conclusion 9m ' 

that there is no legal evidence that ought to be left to the- g^tjj^. 

tribunal, including myself, that a second terminal is included annas By. Co. 

for the present, I will say, in some or in most of these charges. __ " 

It is not pretended here that these rates have been built up Wright, J. 

deliberately by putting together so much for conveyance, so 

much for one station terminal, and so much for another station 

terminal. That is not contended, or, if it is oontended, there is 

not a trace of evidence of it. What is said is, that it ought to 

be presumed or inferred from the facts of the case, otherwise the 

rate cannot be justified. Now this, to my mind, is the 

important thing. In a certain proportion of the instances, and 

I believe in most instances, the rate charge is not in excess of 

the maximum when added to the one terminal. That is 

certainly so as regards some of them ; and for the purposes of my 

observation now, it is enough to say as regards some of them, 

because where the rate charged is not in exoess of the maximum 

in that sense, it is impossible to impute, without express evidenoe, 

to the railway company that they have included in a lawful 

rate an illegal and second terminal. It is quite contrary to the 

principles of justice to impute that to them without express 

evidence, or an admission on their part. If you cannot impute 

that in a oase in which the rate is within the maximum, why 

should you impute the same illegality in the other case P That 

would be contrary to principle. I think the cases which have 

been cited show that there is no presumption that the second 

terminal is included in a case like this. The view of the 

Court has been that express evidence ought to be given to show 

that it is inoluded where the Court is asked to act on the view 

that it is included. Therefore I come to the conclusion that there 

is no real evidenoe that the second terminal is included ; but I 

wish, in saying that, very emphatically to reserve to the Court 

the right and the power of inquiring, under the fourth section of 

the Act of 1894, whether a trader is not entitled to a rebate 

without reference to the question whether the seoond terminal is 

in fact included in a rate, although the rate may be within 
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1897, 1898. the maximum, where a comparable rate can be shown with 

Salt Union, reference to which the question can be raised. That is a point 
«,. ' whioh, I think, was reserved to the Court by my predecessor, 

Staffohd- Collins, L.J., in the case of the Nciv Union Mill Company v. 

bhibbRy. Co. Great Western By. Co. (*) ; and I wish to reserve it for 

consideration when the question arises. I should have thought 

Wright, J. that this case ought not to have been stopped at all upon the 
point upon which it is being stopped, if there had been any 
evidence of a comparable rate here ; but it is admitted (there is 
no evidenoe to the contrary forthcoming) that no traffic is sent 
from station to station, it is all from siding to station, and 
class B. rates and other articles are not here to compare with it. 
Therefore it is not open to us upon this application, I think, or 
at any rate it is not desirable for us upon this application, 
without further evidenoe than we have, to determine the question 
whether section 4 of the Act of 1894 would be applicable in a 
case where the rate is within the maximum, unless there is some 
comparable rate to test the matter by. Of course this does not 
in any way preclude the applicants as regards instances in which 
the rate is above the maximum. We have already indicated 
that we can deal with that under section 10 of the Act of 1888, 
although, in my judgment, not under section 4 of the Act of 
1894. Therefore the case must prooeed, if necessary, as to any 
instances in which the rate is beyond the maximum. 

Sir Frederick Peel: This is a claim upon the North 
Staffordshire railway company for a rebate or allowance from 
their salt rates in respect that the applicants receive no station 
accommodation. The claim is made under section 4 of the Act 
of 1894 and section 10 of the Act of 1888. The railway com- 
pany admit that no station terminal at the forwarding end can 
be charged in salt rates from the private sidings at Malkin's 
Bank and Wheelock, but they deny that any has been charged. 
The Salt Union, in support of their claim, put in a list of salt 
rates which are, they say, when deduction is made for the com- 
pany not providing trucks, more than the maximum conveyance 

(') Ante, Vol. IX. 152. 



RAILWAY AND CANAL TRAFFIC CASES. 185 

rate added to one full terminal. Many of these rates are to 1897, 1898. 
stations off the North Staffordshire line, and cannot be con- Salt Uniox, 
sidered in the absence of the other companies interested in n ^™>» 
them ; but there are several to North Staffordshire stations, and, a NoMH 
assuming the distances and rates to be correctly given, the bhiee Rt. Co. 
actual rates seem in some oases to exceed the company's maxi- °* 

mum powers, and as to these the applicants are entitled to an Sir F. PeeL 
order to have the rates reduced by the sums in excess, and to be 
reimbursed sums overcharged in the past. The applicants 
further oontended that these sums in excess were due to the 
charging a terminal at the loading end, and that it might be 
supposed, therefore, that even rates in which there was no excess 
were similarly made up. We thought, as Mr. Justice "Wright 
has said, that this ground for assuming a terminal to be charged 
would not warrant us in coming to that conclusion, and I think 
the same of the other ground put forward by the Salt Union 
for their supposition, namely, that the class rates for articles 
with which salt is classed, from a place only one mile from 
Malkin's Bank, Ettiley Heath station, were lower than the salt 
rates from the sidings, and that as the rates from Ettiley Heath 
station were station-to-station rates, so also must the private 
siding rates be ; for even if it is a fact that they were lower, it 
appeared that no salt is sent from Ettiley Heath nor any article 
with which salt competes. The claim, therefore, for a rebate 
off rates, as regards rates not above the maximum, fails. 

The Salt Union, Limited, appealed from this decision. 

C. A. Cripps, Q.C. (R. Whitelmd with him). 

Section 4 of the Eailway and Canal Traffio Act, 1894, says 
the rebate is to be given " in respeot that the railway company 
do not provide station accommodation or perform terminal 
services " — and that is all the applicants need prove, the seotion 
not being "in respect that the railway company have charged for 
station accommodation or terminal servioes." Otherwise the 
section will be rendered useless to the trader, since the railway 
company alone know whether they have charged for station 
accommodation or terminal servioes. 
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1897, 1898. In Pidcock v. Manchester, Sheffield and Lincolnshire Ry. Co. (*), 

Sam Union, Collins, J., gave the true construction of the words "in respect 

t . # ' that " when he said that the section intended to give a rebate 

Nobth ^ " < in respect that,' that is, in proportion as or to the extent that, 

shire Ry. Co. the company do not provide station accommodation or perform 

terminal services." A comparable rate is only one way of making 

out aprimd facie case, not the only way. Upon proof that the 

sidings did not belong to the company, and that the company 

charged rates, a primA facie case was made out, calling for an 

answer from the railway company. 

Littler, Q.C. {Ernest Moon with him), for the railway 
company. 

The onus lies on the applicants to make out a primd facie 
case that the rates include a charge for station accommodation ; 
this may be done by direct evidence, or by such evidenoe as 
would raise a presumptive case that the charge is included, e. g. 9 
by means of a comparable rate. No such evidence was given 
here, and therefore the applicants made out no case calling for 
an answer from the railway company. 

A. L. Smith, L.J. : I am of opinion that this appeal should 
be dismissed, and with that opinion my learned brothers concur. 
This is an application by the Salt Union, Limited, a trading 
company, to the Eailway Commissioners, under section 4 of the 
Railway and Canal Traffic Act, 1894, asking them to grant an 
allowance or rebate from the rates charged to the applicants for 
salt sent from the applicants' own sidings over the railway com- 
pany's lines, upon the ground that the railway company have 
in the rates charged them for station accommodation and ter- 
minal services which the company do not provide or render. 

The contention put forward on behalf of the applicants is 
this : that upon the true construction of section 4 of the Eailway 
and Canal Traffic Act, 1894, when they have proved that they 
own the sidings from which the traffic is despatched, and that 
they do not, therefore, require or have station aooommodation 

(») Ante, Vol. IX. 45. 
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or terminal services from the railway company, and that they 1897, 1898. 
haye heen charged a rate for the traffio consigned from their Salt Uniow, 
sidings for oarriage over the railway, they have made out a v ' 

primd facie case, and that it is not necessary for them to go on « NoBTH 
and prove that the rate charged includes a charge for station shims Ry. Co. 
accommodation or terminal services; but that it then lies ' 

upon the railway company to prove a negative — namely, that Smith, L.J. 
they have not charged the applicants for station accommodation 
or terminal services. That is the argument advanced on behalf 
of the applicants. Now it appears to me a strange proposition 
that a railway company who are in the position of defendants 
should be called upon to prove a negative when no affirmative 
case has been made out against them. The applicants claim an 
allowance or rebate. An allowance or rebate, in my opinion, 
implies that the trader has been charged for that in respect of 
which the allowance or rebate is claimed. The ground of the 
claim is that the trader has been charged by the railway com- 
pany for station accommodation or terminal services which the 
company had no right to charge for, because the trader had his 
own station accommodation. I do not think that the construc- 
tion which the applicants contend for is the true construction of 
the section. In my opinion, the meaning of the section is that if 
a trader makes out by any evidence, whether by means of a com- 
parable rate, as in the case of Corporation of Birmingham v. Midland 
Ry. Co. (*), or by any other means, a primd facie or presumptive 
case that he has been wrongly charged for station accommoda- 
tion or terminal services, then the Railway Commissioners 
should say that a case has been made out which the railway 
company are called upon to answer, and that the company must 
then show that they have not made the charge of which primd 
facie evidence has been given. But I cannot see how an appli- 
cant under this section, by merely proving that he has been 
charged a rate, and that he has not had station accommodation 
provided for him or terminal servioes rendered to him by the 
railway company, without at the same time giving some 
evidence that he has been charged more than he ought to have 

(*) Ante, Vol. IX. 165. 
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1897, 1898. been, can call upon the company to produoe their evidence and 

Salt Union, answer a case which is only in the air, and has not been made 
Vm ' out, even by presumptive evidence, against them. I cannot 

g^JJJJ^ accept the view of the section put forward on behalf of the 
BHiBE Rt. Co. applicants. 

* In arriving at this construction of the section, I have the 

Smith, L. j. authority of my brother Collins in the case of the Corporation of 
Birmingham v. Midland Ry. Co. ( 1 ). In that case the Corpora- 
tion of Birmingham had coal consigned to them, and that coal 
was delivered by the railway company partly at the corporation's 
private siding at Saltley and partly at. the railway company's 
siding at Lawley Street. In the one case, therefore, the cor- 
poration had the use of the company's siding, and in the other 
case they had not, but they were charged the same rate to both 
sidings. There, Collins, J., said : " They " (that is, the corpora- 
tion) " say that a charge is made in the rate to them to Saltley 
siding for station accommodation and terminal services, and 
inasmuch as the Saltley siding is not a station, so much of the 
charge embraced in the rate as is applicable to terminal services 
and station accommodation must be struck off : that is the con- 
tention. They are the applicants, and to make good that 
contention it seems to me they must satisfy this tribunal to 
begin with that they have been called upon to pay a charge 
which they ought not to pay by reason of the fact that they 
have not received the accommodation or had the benefit of the 
services in respect of which that charge is made. ... It seems 
to me, unless they make good that position, they have not 
established their primd facie right to a rebate on proof that 
Saltley is not a terminal station." That is exactly the view of 
the section which I have been trying to express — namely, that to 
bring themselves within this section the applicants must give 
some presumptive evidence that they have been called upon to 
pay a charge which they ought not to be called upon to pay by 
reason of their not having received station accommodation or 
had the benefit of terminal services. 

The question which arose in the present case was whether 



( ! ) Ante, Vol. IX., at p. 169. 
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the applicants at the end of their evidence had made any case 1897, 1898. 
of a right to a rebate. An applioant is entitled to bring his SaltUwioit, 
case before the Railway Commissioners, that I do not doubt ; Vm ' 

but, having given all the evidence he can, the question then g^£*™ D _ 
arises whether he has brought his case within the section by shibe Ry. Co. 
giving some evidence that in the rate which he has been charged ' " 

something has been included for station accommodation or Smith, L.X. 
terminal services which he has not had. As my brother Collins 
says in another part of his judgment ( l ), " the onus is on the 
applicants on every part of the case, and they must make out 
their case in order to entitle themselves to the rebate." Upon 
these grounds I am of opinion that the appeal should be dis- 



Rigbv, L.J. : The question before us turns upon the con- 
struction of section 4 of the Railway and Canal Traffic Act, 
1894. I am unable to read the section as if the words "in 
respect that the railway company does not provide station 
accommodation or perform terminal services" were not there, 
and that in place thereof there were the words " in respect that 
the railway company has charged for station accommodation or 
terminal services." If that had been intended, it would have 
been easy for the Legislature to have said so. Having regard 
to the language used in the section, it appears to me to be open 
to an applicant who brings himself within the section to prove 
his claim to an allowance or rebate in any way he can, and I 
am far from saying — though I do not decide it — that he might 
not prove his claim to an allowance or rebate without proof that 
the railway company had in fact charged him for station 
accommodation or terminal services. I see no reason why he 
should not do so. At the same time I do not hesitate to say 
that such an application, when it comes before the Railway 
Commissioners, must be treated in the same way as all other 
oases — that is to say, that the applicant has to make out a 
primd facie case in support of his application, and he can do 
that in any way he pleases. The way in which the applicants 
in the present case tried to make out & primd facie case was by 
raising the presumption that they had been charged for this 

(») Ante, Vol. IX., at p. 171. 
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1897, 1898. aocommodation or for these servioes ; and if they could hare 
Salt Uniow, made that out no one can doubt that that would have been a 

T nrmnen 

<,. ' sufficient ground, unless displaced by the railway company, for 

Stafpobd- a decision ^ tbflk favour. That was what the applicants 

shikbRy. Co. undertook to prove, and the onus of the proof lay upon them. 

' " The learned judge who had to decide the point held that there 

Bi gby, I .J. wa8 no evidence in support of the case attempted to be made by 

the applicants — namely, that a charge for station accommodation 

or terminal services was included in the rates — and in so holding 

I think he was right. Objection was taken on behalf of the 

applicants to that part of the judgment of the learned judge 

where he said that he would not have stopped the case if there 

had been any evidence of a comparable rate. But I do not 

understand the learned judge to have meant by that that an 

applicant cannot establish a case without showing a comparable 

rate. That view would narrow the construction of section 4 

too much. The learned judge simply said that the evidence of 

a comparable rate might have been evidence to support the oase, 

even though the rate charged was below the maximum. He 

said that there was not that evidence in the present case, and 

that upon the rest of the evidence no case had been made out. 

With regard to the judgment of Collins, J., in Corporation of 
Birmingham v. Midland By. Co. (*), in my opinion the meaning 
of that judgment is that the applicants had taken upon them- 
selves to show that the railway company had charged for 
station accommodation or for terminal services, and that they 
were entitled to a rebate. The learned judge was quite right 
in saying that the onus of proving that case lay upon the 
applicants. They had to show &prim& facie oase calling for an 
answer from the railway company. In the present case the 
applicants endeavoured to make out that they had been charged 
for station accommodation for terminal services, and the learned 
judge said — and I agree with him — that there was no primd 
facie evidence in support of that case. That was the only case 
which the applicants tried to make out. I do not think — and 
in this I may be differing from my brother A. L. Smith, L. J. — 

P) Ante, Vol. IX., at p. 169. 
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that the seotion shuts out the applicant from making another 1897, 1898. 
case. An applicant can make any case which reasonably shows Salt Union, 
his right to an allowance or rebate, and I cannot think that he «,. ' 

is confined to proving that the rate charged does in fact include &u£vvxd- 
a charge for station accommodation or terminal services. 8HI f5 R n °°" 

Vaughan Williams, L.J. : As I understand, my brother 
"Wright in the present case and my brother Collins in Corporation 
of Birmingham v. Midland By. Co. ( l ) have both decided in clear 
terms that when a trader comes before the Railway Commis- 
sioners to invite them to exercise their jurisdiction under 
seotion 4 of the Railway and Canal Traffic Act, 1894, it is 
part of the onus which is thrown upon the trader that he shall 
give primd facie evidence that he is being charged by the 
railway company in respect of accommodation or services which 
the railway oompany have not provided or rendered, by reason 
of the siding or branch railway at which the merchandise is 
received or delivered belonging to the trader and not to the 
railway company. Unless I held a strong opinion upon the 
point, I should not easily have persuaded myself to express an 
opinion differing from that of those two learned judges, who 
are very familiar with the particular subject-matter. When in 
addition to that I take into consideration the judgment just 
delivered by A. L. Smith, L. J., my difficulty in expressing any 
different opinion is greatly enhanced. At the same time I 
think it my duty to express what my view is "as to the 
construction of the seotion, and also to state the reasons which 
enable me to arrive at the same result as my learned brothers do. 

As regards the construction of seotion 4, 1 do not think that 
the scope of the section has been quite rightly apprehended. It 
was treated in the argument on behalf of the railway company 
as if it was a section which provided that in case of past dis- 
putes — that is, in cases of an allegation of a wrong done and a 
remedy claimed — there should be what amounts to a statutory 
provision for reference to arbitration ; and it was then said that, 
having got that statutory provision for reference to arbitration, 

( l ) Ante, Vol. IX., at p. 169. 
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1897, 1898. it could not be reasonably suggested that the party who is in 

Salt Union, the position of plaintiff was not under an obligation to prove 

Vm ' the wrong complained of. To my mind that is not the scope of 

Stafford- ^ e sec ^ on a * a H« The scope of the section, ss I understand it, 

shibe Rt. Co. jg t provide not only for the past, but also for the future. 

What the section seems to me to say is this : Where the 

WUUium*! J ^ ra ^ er nas h* 8 own 8 idi n g or branch railway, and the railway 

company and the trader cannot agree as to what shall be the 

rate, or whether the rate actually charged by the railway com- 
pany in the past and proposed to be charged by them in the 
future is a just rate, then in any such case the Eailway Com- 
missioners shall fix the rate. The Commissioners are by the 
section to " have jurisdiction to hear and determine such dis- 
pute " — a different thing, to my mind, from a cause of complaint 
— " and to determine what, if any, is a reasonable and just 
allowance or rebate." I confess that I do not feel at all certain 
that, whenever it is proved that the trader owns a private siding 
or branch railway, and that he consigns goods from the siding 
or branch railway over the lines of the railway company, and 
that a charge is made by the railway company against him, the 
trader has not a right, upon proof of those facts, to call upon 
the Eailway Commissioners to determine what, if any, is a 
reasonable and just allowance or rebate to make by reason of 
the fact that the railway company have not the expense and 
trouble of providing station accommodation or of performing 
terminal services. I can conceive that the Legislature might 
well have contemplated the great advantage it would be to the 
trader to have the amount of this reasonable and just allowance 
or rebate fixed, because, when once it was fixed, the railway 
company would have, in every case where they came to justify 
their charge, whether made or proposed to be made, to give 
credit for the allowance or rebate fixed by the Eailway Com- 
missioners. For these reasons I am by no means sure that the 
Eailway Commissioners had not this duty cast upon them at the 
time when Wright, J., ruled that there was no evidence to sup- 
port the applicants' case. 

But upon the facts which the applicants themselves proved in 
this case I arrive at the same result as my learned brothers. 
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Looking at the table of charges whioh is before us, it seems to 1897, 1898. 
me to be perfectly clear upon the face of this table that the Salt Union, 
charges do not include anything for station accommodation or V# TBD ' 

terminal services. In these circumstances it seems to me that g^JJ^. 
the learned judge was right in saying that in this case there bhire Ry. Co. 
was no occasion for making any reasonable and just allowance ' 

or rebate in respect that the railway company did not provide w T 1 * ,I S lia ? • 

station accommodation or perform terminal services, because on 

the face of the charges which the applicants have put in, and 
which they have given no evidence to displace, it is plain that 
the company have not charged for providing station accommo- 
dation or for performing terminal services. Under these cir- 
cumstances I think that the decision was right. At the same 
time, as I have said, I am not prepared to say that it is neces- 
sary for the applicant to prove more than that the merchandise 
consigned is received or delivered by the railway company at a 
siding or branch railway not belonging to the oompany, and 
that a dispute has arisen between the railway oompany and the 
consignor or consignee as to the allowance or rebate to be made 
from the rates charged, and that upon proof of those facts only 
it is not the duty of the Railway Commissioners to determine 
what, if any, is a reasonable and just allowance or rebate both 
for the past and for the future. Even however if I am wrong 
in that, I see nothing in the Aot whioh throws upon the appli- 
cants the duty of doing more than showing that the amount 
charged seems to be an unreasonable amount to charge for the 
service rendered by the railway company. I agree therefore in 
the result that this appeal should be dismissed, though I do not 
arrive at that result in the same way as my brothers do. 

[Solicitors for applicants : Nekh, Howell Sf Mdcfarlane. 

Solicitors for railway oompany : Burchell 8f Co.] 
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Tennant & Co. 



Caledonian Railway Company and North British Railway 

Company (*). 

Rebate on Sidings Rede — Station Accommodation and Terminal Services — 
Special Services at a Traders 9 Siding — Railway and Canal Traffic Ad, 
1894 (57 & 58 Vict. c. 54), s. 4. 

November 23, The applicants were the owners of a siding situated immediately to the north 

24, December f ^ e goods station at Panmure on the joint line of the Caledonian and North 
23 1898 

' British railway companies, and about 73 chains from Carnoustie station and 

56 chains from Barry station. 

The applicants complained, under section 4 of the Railway and Canal Traffic 
Act, 1894, that they were charged terminals for traffic to and from their works 
at Panmure station, although the railway companies performed no terminal 
services and received and delivered the traffic on sidings not belonging to them. 

The applicants' allegation that their rates included charges for station accom- 
modation and for terminal services was based on the fact that the rates for 
similar traffic from the two nearest stations to Panmure, viz,, Carnoustie and 
Barry (where there were no private sidings and no traders performing terminal 
services for themselves), were the same as those charged to the applicants, or 
differed in amount only in rexpect of difference of distance. 

The railway companies contended that what was not a charge for conveyance 
in the applicants' siding rates was a charge, not by way of terminals, as in the 
rates with which they were compared, but for services at or in connection with 
the sidings, such as marshalling, labelling, clerkage, providing sheets, &c. r and 
that it cost them as much to render those services as it did to do the work which 
was done at such places as Carnoustie and Barry, and for which, when done, so 
far as it was not incidental to conveyance, terminals were allowed them. 

It was proved that whatever services the railway companies rendered at the 
applicants' private sidings at Panmure, they rendered also at or in connection 
with their own sidings at Carnoustie and Barry, and that there was nothing 
special or extra in them. And, further, that at Carnoustie and Barry they did a 
good deal besides, inasmuch as they provided a station and labour to load and 
cover. 

Held, that the special services the applicants received at the hands of the 
railway companies were not a satisfactory reason for the same rates being 

t 1 ) Before Lord Tbayneb, and Commissioners Sir Fbedebick Peel and 
Viscount Cobhax, sitting at the Parliament House, Edinburgh. 
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charged at the applicants' private sidings at Pannrare as were charged at 
Carnoustie and Barry, and that the applicants were entitled to have lower rates 
than the rates in force for similar traffic at Carnoustie and Barry. The extent 
to which they should be lower to be determined by the amount presumably 
charged for terminals at that end, ascertained on the principle adopted in 
Pvdcock'8 Case (*), less the reasonable sum that might be found due to the railway 
companies for special services under section 5 of the schedule to the Kates, &c, 
Order Confirmation Act. 

Where a railway company provide station accommodation, or perform ter- 
minal services, it is only reasonable to suppose that station and service terminals 
are equally with the charge for conveyance a component part of their rates. 



1898. 

Tennawt&Co. 

v. 

Caledonian 

By. Co. and 

North 

British 

Rt. Co. 



This was an application under section 4 of the Railway and 
Canal Traffic Act, 1894. The application, so far as material, 
was as follows : — 

" 1. The respondents are the joint owners of a railway known 
as the Dundee and Arbroath Joint Line, which is worked and 
carried on by the Dundee and Arbroath Joint Line Committee, 
constituted under, and with the powers contained in, the North 
British Railway Dundee and Arbroath Joint Line Aot, 1879. 

"2. The applicants are chemioal and artificial manure 
manufacturers at Carnoustie, in the county of Forfar, and 
their premises are connected with the said railway of the 
respondents by means of a siding not belonging to the 
respondents. 

" 3. The said siding is situate immediately to the north of 
the goods station at Panmure on the said railway, and is about 
73 chains from Carnoustie station and 56 chains from Barry 
station, 

" 4. The applicants' siding consists (inter alia) of three lines 
of rails running parallel to the respondents' railway, and in 
close proximity thereto, together with a branch line running 
into the applicants' works, which is at right angles to the said 
three lines, and connected therewith by means of turntables. 

" 9. The applicants receive at their said siding over the railway 
of the respondents large quantities of merchandise in classes A, 
B and C, and they consign therefrom over the said railway 
large quantities of packed manure, feeding cakes, nitrate of soda, 
sulphate of ammonia and other articles. 



0) Ante, Vol. IX. 45. 
13(2) 
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1898. " 10. All the services of loading, unloading and uncovering 

Tenxaxt&Co. required for the said traffic at the said siding are performed by 

Caledonian the applicants and upon their own land entirely, and as regards 

^Nobth** cer t a ^ n merchandise the service of covering also is so performed 

Bbiiish by the applicants. 

"11. Notwithstanding that the respondents do not and will 
not hereafter be required to provide station accommodation or 
perform terminal services for the applicants' traffic at the 
Panmure end of the journey, they have refused to make and 
they refuse hereafter to make any allowance or rebate to the 
applicants in respect thereof. 

" 12. The rates charged by the respondents and paid by the 
applicants in respect of the said traffio since the 31st day of 
December, 1892, have included charges for station terminal and 
as regards certain class C traffio charges for service terminals at 
the Panmure end of the journey. Such charges were illegal. 
The applicants paid the same under duress." 

The joint answer of the railway oompanies, so far as material, 
was as~f ollows : — 1 

" 2. The respondents admit that the applicants are chemical 
manufacturers carrying on business at Carnoustie, and that 
their premises are connected with the joint line by means of a 
siding or sidings, but the respondents deny that the siding or 
sidings in question do not belong to them. 

"3. The applicants' manufactory and other premises are 
situated at Panmure on the joint line, where there is a publio 
station or siding for goods traffio but not for passenger traffio. 

" 4. The sidings by which the applicants' premises are connected 
with the joint line at Panmure consist of three lines of rails 
situated north of and running alongside the main line and 
parallel to each other, and having a junotion with the main line, 
with the usual junotion points, levers, and signals, on the main 
line. There is also a turntable on each of two of the sidings. 

" 7. The sidings in question have all along been used both by 
the applicants and the respondents for the accommodation of 
the traffio to and from the applicants' premises at Panmure. 
All the merchandise or other traffio of the applicants is received 
by the respondents from the applicants or delivered by the 
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respondents to the applicants at the sidings in question, and the 1898. 
traffic is oovered, checked, labelled, and otherwise accommodated Tknnant&Co. 
and dealt with by the respondents at those sidings before or Caledonia* 
after conveyance, as the case may be. The only servioe per- ^^wm"* 
formed by the applicants is that of loading, unloading, and S" 1 ?? 3 
uncovering their own traffic 

" 8. The applicants by letter of date February 22, 1895, 
made complaint to the Board of Trade under section 31 of the 
Eailway and Canal Traffio Aot, 1888. The specific matters of 
complaint were the following, viz. : — 

(1) Increase of certain specified rates subsequent to 31st 

December, 1892. 

(2) Undue preference or advantage given to other traders. 

(3) Claim for rebates in respect of their alleged private 

siding. 

" The applicants' complaint was entertained by the Board of 
Trade, and after a considerable correspondence between the 
applicants and the respondents a meeting was arranged between 
the applicants and the respondents. That meeting was held at 
Dundee on July 22, 1895, and was attended on behalf of the 
applicants and on behalf of the respective respondents. Subse- 
quent to January 1, 1893, and prior to the complaint to the 
Board of Trade, the applicants refused to pay in full the accounts 
incurred to and rendered by the respondents for the carriage of 
their traffic to and from their premises at Panraure ; but on 
May 3, 1895, the applicants agreed to pay the accounts in full 
under protest, and without prejudice to their rights pending 
disposal of their complaint to the Board of Trade. 

" 9. The meeting in question was held for the purpose of dis- 
cussing and endeavouring to settle the matters of the applicants' 
complaint to the Board of Trade, and at that meeting all the 
matters of complaint were discussed, and an agreement in regard 
to such matters made by the parties. The parties adjusted the 
rates to be paid by the applicants, and it was speoifioally stipu- 
lated that the applicants should accept such adjustment of rates 
as a final settlement of the rates question between them and the 
respondents. It was further specifically stipulated that the rates 
so adjusted should be paid in full in future. 
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1898. " 10. At the said meeting it was arranged that the applicants 

Tjennant&Co. should intimate to the Board of Trade that, an amicable arrange- 
Calbdoniaw naent having been arrived at, they desired to withdraw their 
^North*™ com P^ a i n ^ 8 > an( i the applicants accordingly did so by letter of 
British date August 14, 1895, addressed by them to the Board of Trade. 
The Board of Trade in their fifth report presented to Parlia- 
ment of date March, 1897, containing a report of the proceed- 
ings under section 31 of the Eailway and Canal Traffic Act, 1888, 
and section 1 of the Railway and Canal Traffio Act, 1894, report 
as follows in reference to the applicants' complaint of February 22, 
1895, viz. : — * After correspondence, complainants informed the 
Board of Trade that they had oome to a settlement with the 
railway companies/ 

"11. At the said meeting it was also agreed that the adjust- 
ment of rates then arranged should apply as from January 1, 
1893, and that the accounts incurred to the respondents by the 
applicants subsequent to that date should be made out and 
adjusted accordingly, and any overpayment made by the appli- 
cants to the respondents should be refunded by the respondents. 
The accounts were accordingly so adjusted, and it was found 
that in consequence of the adjusted rates being in certain cases 
less than the original rates, a sum of £248 : 6s. 3d. was repayable 
to the applicants, and that sum was paid by the respondents to 
the applicants on December 11, 1895. 

" 12. The negotiations resulting in the agreement come to by 
the applicants and the respondents at the meeting held on 
July 22, 1895, and the agreement itself, as also the adjustment 
of rates, the withdrawal of applicants' complaint to the Board 
of Trade, the adjustment of the accounts incurred since 
January 1, 1893, and the payment back by the respondents 
to the applicants of the amount accruing to the applicants on 
such adjustment of accounts, all took place without any reserva- 
tion by the applicants of any right to claim rebates in respect of 
the rates in question inoluding charges for station accommoda- 
tion and terminal services not performed by the respondents ; 
and the whole actings of parties proceeded and were concluded 
on the understanding and condition that the agreement come to 
was a final settlement of all questions and claims between the 
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applicants and respondents. The meeting took place on 1898. 

July 22, 1895, and it was not till January 10, 1896, that the TmwAST&Co. 

applicants raised any question as to or made any claim for Caledonia 

deduction of rebates from the rates in respect of station or ^^em** 

service terminals. J*"?? 1 

By. Co. 
" 13. The rates charged by the respondents to the applicants 

are, as regards a large quantity of the applicants' traffic, 
exceptional rates, that is to say, rates for specific articles of 
merchandise oharged by the respondents voluntarily and under 
no statutory obligation less than the ordinary or class rates 
applicable to the respective classes of merchandise within which 
such specific articles fall ; and all rates charged, whether ordinary 
or exceptional, are less than the statutory maxima chargeable 
by the respondents under the Railway Bates and Charges, 
No. 19 (Caledonian Railway, &o.) Order Confirmation Act, 1892. 
The rates in question charged by the respondents to the appli- 
cants do not exceed the charges which the respondents are 
entitled to demand in respect of conveyance and other accommo- 
dation or services provided or rendered by the respondents to 
the applicants, and the respondents admit that they refuse to 
make any allowance or rebate from suoh rates to the applicants. 
" 14. The respondents, as regards the rates charged to and 
paid by the applicants in respect of their traffic since 31st day 
of Deoember, 1892, deny that suoh rates included any charge 
in respect of any accommodation or servioes not provided or 
rendered by the respondents to the applicants, and the respon- 
dents further deny that the rates in question were paid by the 
applicants in duress." 

The reply, so far as material, was as follows : — 
" 3. The outgoing traffio of the applicants is marshalled by 
the applicants' servants upon the said siding, arranged by them 
in readiness for conveyance and handed over to the respondents' 
servants at the boundary between the applicants' siding and the 
respondents' railway. The only service not incidental to con- 
veyance which has been performed by the respondents has been 
the covering of a certain portion of the traffic, a service which 
the applicants are now performing and will hereafter perform 
for themselves. If the respondents have entered upon the 
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1898. siding in order to cover the last-mentioned traffic or to perform 

Tbnnant&Co. any of their duties as conveyers of the traffic (which the appli- 

Causdonian cants do not admit) it has been for their own convenience and 

^Nobth 1 ™ no * a * ^ e re( l ues t °^ *^ e applicants. 
Beitish " 4. Inwards traffic is conveyed by the respondents to the points 

situate at the boundary between the applicants' siding and the 
respondents' railway, and the applicants accept delivery there ; 
and all services subsequent to such conveyance and all the 
accommodation neoessary for unloading or otherwise dealing 
with the traffio are performed and provided by the applicants. 

" 6. The applicants admit that they lodged a oomplaint with the 
Board of Trade, and that oertain meetings were held which 
resulted in an amicable settlement being made by them with 
the respondents of certain disputes relating to the increased 
charges for the carriage of their goods which the respondents 
were attempting to enforce, a matter which is not raised or 
re-opened by the application. The question of sidings rebates 
formed no part of the said settlement. 

" 7. The applicants at the time of the said settlement ex- 
cluded the rebate question therefrom ; and indicated this fact 
both to the respondents and the Board of Trade. In the 
report referred to in the tenth paragraph of the answer, the 
nature of the complaint withdrawn by the applicants is accu- 
rately desoribed by the Board of Trade as a complaint with 
referenoe to the 'increase of 363 rates for the conveyance of 
packed manures.' The applicants only withdrew from the 
Board of Trade their complaint with regard to the said increased 
charges for the carriage of their goods; and such withdrawal 
they adhere to. 

" 8. If the respondents failed to appreciate this fact, and did 
not agree thereto, no settlement or real agreement was come to. 

" 9. The settlement referred to was not final. 

" 10. The said settlement did not purport to, and could not, 
deprive the applicants of their statutory rights under section 4 
of the Railway and Canal Traffic Act, 1894. 

"11. If the said settlement can be oonstrued to include a 
withdrawal of the applicants' claim to a station and servioe 
terminal rebate at their said siding, the applicants did not so 
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understand it ; and they repudiate the same, and revoke any 1898. 
consent to the said settlement given under a misapprehension." Tennajjt&Co. 

V. 
CiXEDONIAH 

Shaw, Q.C., Clyde and Neish, appeared for the applicants. ^nSm 11 * 

British 

The Lord Advocate (Graham Murray, Q.C), Balfour, Q.C. f 
and Qrierson, appeared for the railway companies. 

Lord Trayner : In this case the Court is asked to pronounce 
an order (1) determining what are the reasonable and just 
rebates to be hereafter made by the respondents from oertain 
rates charged by them to the applicants; (2) directing the 
respondents to repay to the applicants the sum of 4,708/. ; and 
(3) alternatively, to find the respondents liable to the applicants 
in the said sum of 4,708/. as damages. 

It is convenient to dispose, in the first plaoe, of the second 
and third heads of this prayer, the facts in connection with 
which may be shortly stated. The applicants have a siding for 
the use of their works adjoining the respondents' railway at 
Carnoustie. A very small part of the siding is placed on the 
ground belonging to the respondents, but the parties have in 
this case treated, and I think rightly treated, the siding as that 
of the applicants, — as one " not belonging " to the respondents. 
With regard to the merchandise received at, or dispatched from 
that siding, the respondents have (according to the averments 
of the applicants) oharged rates which inoluded charges for 
station accommodation, and also for terminal services, which 
were neither afforded nor rendered by the respondents. These 
averments are denied by the respondents, who maintain the 
correctness of their charges on several grounds, but also main- 
tain, separately that all inquiry on this head is excluded by 
reason of an agreement entered into between the parties in July, 
1895. If this latter defence is well founded, it is unnecessary 
to consider the other grounds of defence stated. With regard 
to the alleged agreement, the facts stand thus. On 22nd 
February, 1895, the applicants wrote to the Board of Trade 
complaining (1) that the rates or charges of the respondents 
(which had been increased since 31st December, 1892) were 
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1898. unreasonable ; (2) that in some cases there had been a prefe- 
Te»nant&Co. rence given to other traders; and (3) claiming "rebates in 
Caledonian respect of our private siding." 

^Nobth** -^ s ^ ter taring been, on 5th May, 1895, communicated to 
BBinaH the respondents by the Board of Trade, the respondents, on 
' * 15th June, 1895, wrote in reply stating the grounds and 
Lord Trayner. principle on which the rates complained of had been fixed, that 
they were fair and reasonable in themselves, and added "The 
complainants have no claim for any rebate in respect of the 
siding, inasmuch as the rates to and from the siding in question 
have been arranged in view of all the circumstances under which 
the traffio is worked." Having these letters before them, the 
Board of Trade suggested that before any action on their part, 
the parties should meet and endeavour to adjust the differences 
between them. Acting upon this suggestion, the parties did 
meet, and ultimately, on 22nd July, 1895, came to an agree- 
ment which is set forth in a minute of that date. The parties 
are not agreed as to what that minute means : the Court must 
therefore construe it. Some evidence was led as to what the 
parties " understood " they were agreeing to. This evidence 
was admitted (under objection), because it was thought that 
under the general question some explanations might be given, 
tending to throw light upon the agreement, and aid in its con- 
struction. Nothing, however, was said on either side beyond 
this : the applicants' witness, Mr. Colquhoun (who represented 
the applicants at the meeting I have referred to), said that he 
did not understand that the agreement referred to included the 
question of rebates, while the respondents' witnesses said that 
they understood that it did. But such evidence is of no effect 
as modifying or altering the terms of the agreement. What 
the parties did agree to, is the question, not what the parties 
understood they were agreeing to, or intended to agree to. If 
the agreement proceeded upon essential error, or other ground 
whioh would be relevant to set it aside, that of course can be 
established in the proper action. But the agreement standing 
as it does must be read as expressing what the parties did 
and intended to do. Even if the parol evidence as to the under- 
standing of parties were to be taken into account, that for the 
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respondents would decidedly preponderate ; not merely because 1898. 

of the greater number of their witnesses, but because the appli- Tennast&Co. 

cants' one witness was not in all respects quite satisfactory. Caledonian 

His recollection was obviously defective on several points, Ry n^^ D 

which appeared from the fact that in more than one instanoe ? BIT ? K 
... . R*. Co. 
in the oourse of his examination he had (in speaking to matters 

of fact) to explain and sometimes withdraw statements pre- Lord Tray ner. 
viously made. On the parol evidence, it appears to me that 
the applicants' view of the understanding on whioh the agree- 
ment was made has not been established. But apart from the 
parol evidence altogether, I am of opinion that the agreement 
did extend to, and cover the question of rebates. It is not 
without importance to notice that the applicants deliberately 
considered (or at all events had the means and opportunity of 
doing so) the terms in which the agreement was expressed in the 
minute of 22nd July, 1895. Mr. Hamilton states that, acting 
for the railway companies, he sent the minute to Mr. Colquhoun 
in order that he might alter it, if not correct in any way, and 
that it was returned unaltered and signed. The case therefore 
stands in a less favourable position for the applicants than it 
might have stood had the minute been written out at the 
meeting and at once subscribed, without time being allowed to 
the applicants or their representative to consider the terms in 
which it had been expressed. To turn now, however, to the 
terms of the minute itself, keeping in view that the meeting at 
which it was agreed to was a meeting for the purpose of 
adjusting and settling amicably the matters on whioh the 
applicants had complained to the Board of Trade. Their com- 
plaints, as I have already pointed out, were (1) increased rates 
which were unreasonable ; (2) undue preference to other traders ; 
and (3) rebates in respect of their private siding. The second 
of their complaints does not appear to have been insisted in, 
and no more need be said about it. The result of the meeting 
was, that certain rates having been agreed upon, the applicants 
accepted them " as a final settlement of the rates question " 
between them and the respondents, and undertook to advise the 
Board of Trade " that an amicable arrangement having been 
arrived at with the railway companies, they desire to withdraw 
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I89S." their complaints." Now, the words "rates question," if they 
Tenhjlnt&Co. stood alone, might possibly bear the construction put upon 
Cai^donian them by the applicants. They say these were station-to-station 
^NobJ-h 1 ™ ra * es ' an( * ^ad nothing to do with terminals. But when it is 
British remembered that the rates whioh the applicants and respondents 
' " agreed to were the entire rates to be oharged by the respondents, 
Lord Traynw. f rom point to point, on the applicants' goods, it is at least 
probable that they included what had been complained of as 
terminal charges, and in respeot of which they claimed to be 
entitled to a rebate. When, however, it is added that in respect 
of the " amicable arrangement " which had been arrived at, the 
applicants undertook to advise the Board of Trade that they 
" desire to withdraw their complaints," I think it is the fair 
reading and import of the agreement that the applicants with- 
drew all their complaints, one of which was concerning the 
rebates to which they said they were entitled, and whioh had 
not been allowed to them. Further, there is no reservation of 
any ground of complaint, or anything in the language of the 
agreement necessarily pointing to the view that only part of the 
differences between the parties had been adjusted, leaving other 
parts to be subsequently discussed, either judicially or extra- 
judicially. There are two other points in the agreement which 
tend in the same direction. First ; in respeot of the agreement 
come to, the applicants agreed to pay the accounts for carriage 
(that is the rates agreed upon) "in full when due." This 
appears to me difficult to reconoile with the idea that the 
agreed on rates were to be subject to any reduction or rebate. 
They were to be paid " in full." Secondly, the rates agreed 
upon being somewhat less than those which had been charged 
between 1st January, 1893, and the date of the minute, it was 
agreed that the agreement should have a retrospective effect, 
and a certain " rebate be allowed " to the applicants on the rates 
they had already paid. Now, the word " rebate " here used does 
not mean the same thing as the " rebate " claimed in respect of 
the private siding — it means an allowance or return of rate 
already paid in excess of that which had then been agreed upon. 
But the use of the word indicates to me that at the meeting 
when the agreement had been come to, the question of "re- 
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bates" proper had been the subjeot of agreement which sug- 1898. 
gested the use of that word instead of " return " or " allowance," Tennaxt&Co. 
which technically would have more correctly expressed what Caledonian 
the respondents were agreeing to. This, however, is probably B,Y ^ Co * AND 
not entitled to much weight; it is perhaps of more import- Bbitish 

anoe to notice, that in pursuance of the concession thus made J " 

by the respondents, a sum of money (over 240/.) was repaid Lord Trayner, 
to the applicants, who, on receiving it, as an adjustment and 
settlement of the account between them and the respondents 
up to that date, made no reservation of any claim which they 
had or claimed to have for rebate in respect of their private 
siding. On the whole matter, I am of opinion that the agree- 
ment in question was intended to oover, and did cover, the 
question of rebates which the applicants are now insisting in. 

The view I have thus taken of the construction of the agree- 
ment affects not only the rebates claimed from charges or rates 
exacted before its date, but the claim now made in its entirety. 
I think the agreement fixed, as of oonsent, speoial rates to be 
paid in full, by the one party to the other, which were not open 
to objection or challenge until one of the parties intimated that 
they would no longer abide by the agreement. This either 
party was entitled to do at any time, for the agreement was not 
for any specified term of endurance. I hold it proved as matter 
of fact, and in this my colleagues concur, that no intimation 
was given by the applicants until the service of the present 
application, that the applicants would no longer abide by the 
agreement, but intended to resort to their rights at law, whatever 
these rights might be. The whole claim here made is for 
rebates on charges incurred and paid prior to the service of the 
application to us; and in our opinion this claim cannot be 
allowed. The agreed-on rates were to be paid " in full " — and 
the applicants cannot get any reduction therefrom, during the 
existence of the agreement. The applicants allege that they 
protested against the respondents' charges soon after the date of 
the minute which set forth the agreement, and that their claim 
at all events is good from the date of their protest. The proof 
of this protest is said to be oontained in certain cheques which 
the applicants sent to the respondents. These cheques no doubt 
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1898. contain the words " without prejudice and under protest," but 

Tennant&Co. nothing is said there or elsewhere which indicates that the 

Caledonian P r °test had reference to the rebates now claimed. The protest 

By. Co. and is, as I have quoted it, in the most general terms, and might 

British mean a protest against liability for the whole amount for which 

' " the cheques were granted. We find, as a matter of fact, that 

Lord Trayner. no such protest was made as the applicants allege, and that 

""""" they continued to pay the charges in full, without any protest 

bearing upon the question of rebates. We therefore think that 

the application, in so far as the second and third heads of the 

prayer are concerned, should be refused. 

With regard to the first head of the applicants' prayer, I 
agree in the opinion of Sir Frederick Peel. 

Sir Frederick Peel : The applicants in this case complain 
that they are charged terminals for traffic to and from their 
works at Panmure Station on the joint line of the respondents, 
the Caledonian and North British Companies, although the com- 
panies perform no terminal services, and receive and deliver the 
traffic on sidings not belonging to them. The position of the 
sidings is this : they run parallel to the railway, and the three 
lines of which they consist are laid on land belonging to the 
applicants, with the exception of one rail of the line nearest the 
railway, which is situate within the companies' boundary. The 
respondents in their answer claimed to be the owners of these 
sidings, but it was conceded by the Lord Advocate that they 
were mistaken in this view, and it was proved by letters to the 
applicants on matters connected with the sidings, which their 
secretary wrote from time to time, that they had always 
regarded the sidings as the private property of the applicants. 

The consignments to and from these sidings are of articles 
in classes A, B and C, such as packed manures, ores and 
coal, and besides exceptional rates with Dundee Docks for 
cargo lots of raw produce, special rates less in amount than 
the ordinary class rates are in force for much of the other 
traffic ; and what the applicants assert is that both special and 
ordinary rates include, and have done so since 1892, charges 
for station terminals, and as regards certain class C traffio, 
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By. Co. 
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oharges also for servioe terminals at the Pannrare end of the 1898. 
journey. After the passing of the Act of .1888, the rates between Tennawt&Co, 
the Pannrare private siding and stations on the joint line, or Oaledoniak 
on the Caledonian or North British line were revised, and 
in February, 1895, the applicants complained to the Board of 
Trade under section 31 of that Act as to, in particular, the 
rates for the conveyance of their packed manures, but a 
few months later withdrew their complaints, having, as they 
informed the Board of Trade, arrived at an amicable arrange- 
ment with the railway companies regarding accounts for carriage 
of goods. The rates so arranged appear to be the same as those 
now in question, but either party to the arrangement was free 
to terminate it when it pleased, and the applicants must be taken 
to have done so when they filed their present application. The 
minutes of the meeting at which rates were amicably arranged 
make no mention of rebates for private sidings, but the appli- 
cants' letter to the Board of Trade of February, 1895, com- 
plained not only of the increase of certain rates after 1892, but 
also of rebates in respect of their sidings not being allowed to 
them. Now, the ground taken by the applicants for alleging 
that their rates include terminal charges, is the fact that the 
special rates for packed manured in 4-ton lots from the two 
nearest stations to Panmure, viz., Carnoustie and Barry, where 
there are no private sidings, and no traders performing terminal 
services for themselves, to Aberdeen, Montrose, Glasgow, and 
five or six other places, are the same as those charged to the 
applicants ; and that class C rates to all plaoes are also either 
the same from Carnoustie and Barry as from Panmure, or with 
no other difference between them than what has reference to the 
slight difference in their distanoes. There is nothing in the 
rates, looked at by themselves, to or from the Panmure private 
sidings to show that either a station or a service terminal is any 
part of them, and it is improbable, as the respondents observe, 
that terminals would be charged where there is no power to charge 
them. But where a railway company does provide station 
accommodation, or perform terminal services, it is only reason- 
able to suppose that station and service terminals are, equally 
with the charge for conveyance, a component part of its rates. 
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1898. The Carnoustie and Barry rates may therefore be deemed to 

Tknnant&Co. include charges of that sort, and if, as compared with them, 

Calkdohiak there is no difference of amount in the Panmure siding rates, it 

^Nobth*™ ^ovld seem to result that these also are made up in part of ter- 

^"Jf 11 minals, or if there is in reality no such element in them, that 

notwithstanding circumstances exist which make a difference in 

Sir F. Peel. j^ e accommodation the respondents afford, and in respect of 
which there ought to be a corresponding difference in the 
amounts charged as rates, these rates have failed to be so regu- 
lated. In either case there would be ground for an allowance 
under section 4 of the Traffic Aot, 1894. The answer of the 
respondents is that what is not a charge for conveyance in the 
applicants' siding rates is a charge, not by way of terminals, as 
in the rates with which they are compared, but for services at or 
in connection with the sidings, such as marshalling, labelling, 
clerkage, providing sheets, &c, and that it costs them as much 
to render these services as it does to do the work which is done 
at such places as Carnoustie and Barry, and for which, when 
done, so far as it is not incidental to conveyance, terminals are 
allowed them. If that is made out, then, as in the Birmingham 
Corporation Case ( 1 ), there may be equal rates, and yet nothing on 
whioh a just complaint can be founded. But it ought to be 
clear that the things compared are so alike in cost that it is fair 
to charge the same price for them, otherwise a trader who finds 
his own siding and loads and covers by his own people gets no 
benefit from the Act, which relieves him in such case from paying 
terminals. Now, whatever servioes the respondents render at 
Panmure private sidings, they render also at or in connection 
with their own sidings at Carnoustie and Barry; there is nothing 
special or extra in them. But at Carnoustie and Barry they do 
a great deal besides. They provide a station and labour to load 
and cover. This is therefore not a case which comes within the 
principle of the Birmingham Corporation Case (*), and I am of 
opinion that the special services the applicants receive at the 
hands of the respondents are not a satisfactory reason for the 
same rates being charged at Panmure sidings as are charged at 

( l ) Ante, Vol. IX. at p. 172. 
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Sir F. Peel. 



Carnoustie and Barry. The applicants are, I think, entitled to 1898. 
have lower rates than the rates in force at Carnoustie and Barry; Tennant&Co. 

V. 

the extent to which they should be lower to be determined by Caledonian 
, Kt. Co. and 

the amount presumably charged for terminals at this end, asoer- Nobth 

tained on the principle adopted in Pidcock's Case (*), less the r t . Co. 
reasonable sum that may be found due to the respondents for 
special services under section 5 of the schedule to their Kates, 
&o. Order Confirmation Act. 

The applicants make a claim for damages, and for the relief 
they ask for being given from 1st January, 1893. But as to 
that particular date, damages in a case laid upon section 4 of 
the Traffic Act, 1894, could not, I think, under any circum- 
stances be given for any time prior to the passing of that Act, as 
section 4 was a new enactment and was not made retrospective. 
But what seems to me to dispose altogether of this claim is the 
Agreement of 22nd July, 1895, to which I have already 
referred. That was an arrangement as to rates, and regarding 
accounts for carriage of goods, and it was accepted by Mr. 
Colquhoun, acting for Messrs. Tennant, as a final settlement of 
the rates question between his firm and the railway companies. 
It took effect, as stipulated in it, from January, 1893, and it 
was binding on the applicants up to the time when they filed 
their present application. To get an allowance off their rates 
in respect of their sidings was one of the reasons the applicants 
had for going to the Board of Trade in February, 1895, and 
that was surely a rates question, and one regardiog the accounts 
for the carriage of their goods, and when, as the result of that 
reference to the Board of Trade, an agreement is made which is 
accepted by the applicants as a final settlement of the rates 
question between them and the railway companies, it must, I 
think, be construed as including the matter of an allowance or 
rebate for the past. 

Lord Cobham concurred. 

(*) Ante, Vol. IX at p. 64. 
B. 14 
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1898. [Solicitors for the applicants: Nekh, Howell 8f Macfarlane, 

Tenhant&Co. London. 
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Colnr Valley and Halstead Bail way Company and Great 
Eastern Railway Company (*). 

Rebate on Sidings Rate — Siding " not belonging to the Company" — Station 
Accommodation and Terminal Services — ClerJcage — Signalling — Shunt- 
ing—Railway and Canal Traffic Act, 1894 (57 & 58 Vict. c. 54), *. 4— 
Unreasonable Delay in forwarding Trucks — Railway and Canal Traffic 
Act, 1854 (17 <fe 18 Vict. c. 31), s. 2. 

If the mode in which a junction with the siding of a private owner has been November 14, 
effected is such that a railway company need incur no greater expense in con- 16> 29, 1899. 
neotion with it than is involved in stopping a goods train specially at the siding 
junction, and either uncoupling trucks there and depositing them in the siding 
dear of the points, or drawing out trucks ready marshalled and attaching them 
to the train, doing no work within the siding, and being paid for any special 
use of levers by signalmen in a signal box, there is then a mere delivery for 
which no extra payment is due. 

The applicants were the owners of a private siding near the Halstead station 
of the Golne Valley railway company. Partly from the siding having only one 
line for both outgoing and incoming trucks, and partly from its joining the 
main line at a very short distance from where that line crosses a street in 
Halstead, on the level, so bringing the case under the rules of the Board of 
Trade as to the shunting of trains over a level crossing, and engines standing 
across the same, it was not possible for a goods train to stop at the siding 
junction and for its engine to uncouple a truck and deposit it in the siding or to 
draw a truck out and unite it to the train. All trucks to or from the applicants' 
siding had to be taken into the goods yard at Halstead station and there prepared 
for despatch or delivery, a process which involved extra hauling and the pro- 
vision of standing room. 

In connection with the applicants' siding traffic the railway company had to 
specially provide points and signals, and the levers which worked them were 
only required for such traffic. 

The railway company charged the applicants, on traffic to and from their 
siding, rates the same in amount as the rates charged as station to station, or 
collected and delivered rates, as the case might be, on similar traffic using the 
Halstead station. 

(*) Before "Weight, J., and Commissioners Sir Fbedebiok Peel and Viscount 
Cobhaic, sitting at the Boyal Courts of Justioe, London. 

14(2) 



212 RAILWAY AND CANAL TRAFFIC CASES. 

1899. Upon an application to the Commissioners under section 4 of the Railway and 

— — Canal Traffio Act, 1894, to determine what was a just and reasonable rebate to 

v be made from the rates so charged to the applicants, the Court found that, in 

Couth Valley respect of the applicants' siding traffio, the Colne Valley and Halstead railway 

and Halstead company did not provide the accommodation nor render the services, or any of 

ft°* AND th 6m > * or w hioh station and service terminals were chargeable, but that they 

Eastern rendered certain other services in respect of that traffio, namely, some olerkage, 

By. Co. shunting and signalling, for which a payment ought to be made to them. The 

Court held that a reasonable and just allowance or rebate to be made from the 

rates charged to the applicants, in the circumstances above described, would be 

so muoh of each rate as is not applicable to, or charged for, conveyance, less the 

following sums : — 

(1) A sum for clerkage equal to 30 per cent, of the charge the railway com- 

panies make in any rate as a station terminal at the Halstead end ; 

(2) A sum for shunting equal to the station terminal at the Halstead end ; and 
(3} In respect of the cost of signals, being a cost bearing the same proportion 

to the cost of all the signals in the siding signal box as the number of 
siding levers bears to the whole number of acting levers in that box, 
multiplied in each case by the average number of times they are respec- 
tively daily worked, such sum as the cost so ascertained works out at 
per ton of the siding traffic. 

This was an application under section 4 of the Railway and 
Canal Traffio Act, 1894. The application was as follows : — 

"1. The applicants manufacture iron goods at Halstead- in 
the county of Essex ; and their premises, which are near to the 
Halstead station of the Colne Valley and Halstead railway 
company, include a siding not belonging to the railway 
oompany. 

"2. Merchandise is consigned to and from the applicants' 
said siding over the railways of the respondent companies. 
The inwards traffic is chiefly in classes A, B and C ; and the 
outwards traffio consists chiefly of manufactured articles in 
Classes C, 1, 2, 3, 4 and 5 of the statutory classification. 

" 3. All the services of loading and unloading, and covering 
and uncovering (if and when required), at the Halstead end of 
the journey, are performed by the applicants and take place 
upon their said siding. 

" 4. The rates charged by the respondents for the applicants 9 
said traffic are of the same amount as those in force for similar 
merchandise consigned to or from Halstead station. 

" 5. In the case of artioles in classes A and B these rates 
include charges for a station terminal at Halstead. In the 
case of artioles in class C they inolude oharges for station 
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terminal and servioe terminals at Halstead. In the case of 1899. 



articles in classes 1 to 5, the said rates include charges for Pobtway 

station terminal and servioe terminals at Halstead station, and colne Valley 

for cartage to or from that station. ^^T^ 

" 6. Notwithstanding that in respect of the said traffic to and Great 

— -_ Eastern 

from the applicants' said siding the Colne Valley and Halstead By. Co- 

railway company does not at Halstead provide station accom- 
modation or perform terminal services or render the service of 
cartage, the respondents refuse to make any allowance or rebate 
to the applicants in respeot thereof. 

" 7. The applicants olaim that the said charges for station 
and service terminals and for cartage axe illegal, and that they 
are entitled to reasonable rebates. 

" 8. In addition to the traffic above referred to, all of which 
is consigned to or from the said siding, the applicants receive 
and forward merchandise at and from Halstead station; and 
they themselves cart such merchandise between their works 
and the station. The rates in respeot thereof appearing in the 
rate book, and charged to the applicants, include a charge for 
cartage in Halstead; but the Colne Valley and Halstead 
railway company refuses to make any allowance to the 
applicants in respect thereof. 

" 9. The applicants maintain that the levying of a charge for 
cartage at Halstead, upon the traffic mentioned in paragraph 8, 
is illegal. 

" 10. For some months past negotiations relating to the 
above matters have been carried on, but without result ; and 
the Colne Valley and Halstead railway company has during 
such period subjected the applicants and their outwards traffic 
to unreasonable prejudice and disadvantage, in particular by 
failing to supply sufficient wagons and rolling stock and by 
unreasonable unpunotuality and delay in the collection of the 
applicants* traffic" 

The applicants applied to the Court for an order — 

1. Determining what are the reasonable rebates to be made 
by the railway companies from the rates oharged to the 
applicants upon merchandise traffio passing to or from the 
private siding of the applicants, and ordering the railway 
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1899. oompanies to allow to the applicants the amounts of such 

Poetwat rebates. 

Coura Vaixey 2. Ordering the railway companies to pay to the applicants 

^^o^SS* ^ e fium °* ®0(W. as damages or repayment of overcharges in 

Great respect of the said railway companies' alleged illegal overcharges 

By. 6o. since the 1st day of January, 1895. 

3. Restraining the Colne Valley and Halstead railway 
oompany from subjecting the traffic of the applicants to undue 
and unreasonable prejudice and disadvantage in respect of the 
supply of wagons for their outwards traffic and the punctual 
and regular conveyance thereof, and enjoining the said Colne 
Valley and Halstead railway oompany to provide and employ 
all proper and sufficient wagons and rolling stock and plant for 
the working of the applicants' outward traffic, and to convey 
the same with punctuality and without delay. 

The answer of the Colne Valley and Halstead railway com- 
pany was as follows : — 

" 1. As to paragraph 2 of the application, the facts are that 
about two-thirds of the applicants' whole traffic is mineral 
inwards traffic, the remaining third being partly station-to- 
station traffic and partly traffic carried at cartage rates. 

" 2. The respondents admit paragraph 3, but do not admit 
paragraph 4 of the application ; nor do they admit paragraph 5, 
which refers to rates to and from Halstead station, except that 
they admit that a charge is included for collection or delivery at 
Halstead station in the case of rates to and from that station 
which are expressed to be collected and delivered rates. 

" 4. The bulk of the applicants' traffic to and from the said 
siding is carried at exceptional rates, fixed specially for and in 
reference to the applicants' traffic. They do not include any 
station or service terminal, and were intended to apply to, and 
are, in fact, made use of by, the applicants' traffic only. In 
some cases where traffic is carried for the applicants at class 
rates, which also apply to Halstead station traffic, those rates 
have been fixed for and with reference to the applicants' siding 
traffic, and if any station or service terminal is included in the 
rate for traffic to and from Halstead station, it is not greater 
than the sum which the applicants should pay for servioes and 
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aooommodation rendered and provided for their siding traffio 1899. 
which the rate was intended to cover. Pobtway 

"5. In cases in which the charges made for the applicants' Coiins Valley 
siding traffic are not specially fixed in reference to their ^y^c^^f 
traffio, but the rates made for traffic to and from Halstead Gbkat 

Eastprn 

station are applied, if any station or service terminal is included By. Co. 
in the Halstead station rates, which the respondents do not 
admit, the value of the services and accommodation received by 
the applicants in respect of their siding traffic is at least as great 
as the sum included in the rate to and from Halstead station for 
station and service terminals. 

" 6. The respondents, in faot, perform services and provide 
aooommodation for the applicants' traffio, the value of which 
exceeds that of the services and accommodation performed and 
provided for traffio using the Halstead station. The applicants' 
siding, although mainly on the applicants' land, was made at 
the respondents' expense, and has been repaired by them, and 
they have provided the necessary signalling apparatus for 
enabling traffio to pass to and from the siding, and have paid 
the expenses of working their signals. The applicants, in con- 
sideration of these services, and having regard to the cost of 
working traffio into and out of the siding, which is very consider- 
able, owing to the situation of the siding, and having regard to 
the faot that the respondents are required to perform work off 
their railway which they are under no obligation to do, agreed 
that they would pay the same rates as were from time to time 
in force to and from Halstead station, although many of these 
rates included cartage. During the continuance of this arrange- 
ment many exceptional rates h$ve been fixed with special 
reference to the applicants' traffio, and less in amount than 
the Halstead station rates ; but in respect of rates not specially 
fixed, this arrangement oontinued in force until January, 1895, 
and has been acted upon, by mutual consent, from that date till 
May, 1897, when an objection was made thereto. 

" 7. The respondents contend that the services they perform, 
and the accommodation they provide for the siding traffic, are 
in all cases equivalent, and in many cases more than equivalent, 
to the terminal services and accommodation utilised by traffic 
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1899. to and from the Halstead station, and that the applicants are 

Pobtway therefore not entitled to any rebate for station or service 

Colne Valley terminals. The respondents further contend that the applicants 

A j£ y I ^ A E ^ D are not entitled to any rebate in respect of the cost of cartage, 

Gbeat on the ground that the arrangement which the applicants agreed 
!Kaj9tebn 
By. Co. to was, and is, a fair all-round arrangement. In the case of 

mineral traffic, and station-to-station traffic generally, the ser- 
vices and accommodation performed and provided for the siding 
traffio were considerably more than equivalent to the service 
and accommodation performed and provided for station traffic, 
and to equalise this it was agreed that the respondents should 
be paid the whole of rate to the station, including the charge 
for cartage in the case of other goods. 

" 8. The rates referred to in the application are voluntary rates 
in respect of which the applicants are not entitled to a rebate. 

" 9. The applicants are not entitled to claim any rebate in 
respect of exceptional rates of which they have taken advantage 
to send their traffio and cannot now repudiate. 

" 10. The traffio, in respect of whioh a rebate is claimed, has 
been sent, and the rates charged by the respondents upon that 
traffic have been paid by the applicants, with a full knowledge of 
• all the circumstances under whioh the rates were charged to 
their siding, and to the station at Halstead, and they are not 
entitled to recover any of the sums which they have paid. 

"11. Complaint has not been made to the Court within one 
year from the discovery by the applicants of the matter com- 
plained of, and no damage can be awarded. The respondents 
deny that the applicants are entitled to any damages. 

" 12. The respondents deny the several allegations contained in 
paragraph 10 of the application. While the respondents do not 
admit that they are under any obligation to supply wagons to 
the applicants, wagons have been supplied to the best of the 
respondents' ability to satisfy their requirements, and there has 
been no unreasonable unpunotuality or delay in the collection 
of the applicants' traffic." 

As the rates in dispute were all through rates, the Great 
Eastern railway company were added as respondents. 
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The Great Eastern' company by their answer stated that if 1899. 

the applicants were entitled to any rebate in respect of the Pobtway 

charges made upon their traffic, they were entitled to such colnbValley 

rebate only from the Colne Valley company, and not from the A R^ i c^*^ > 

Great Eastern company. They also stated that they were not Great 

Eastern 
entitled to, and did not make any charges in respect of convey- Rt. Co. 

anoe or accommodation, or services performed or afforded on the 

Colne Valley company's line, and that the applicants' traffic 

was not received or delivered by them at the applicants' siding. 

Balfour Browne, Q.C. (R. Whitehead with him), for the 
applicants. 

The applicants cannot be charged with the oost of providing 
and working signals, because their traffic makes use of signals 
that cover various lines at a junction. The signals are worked 
for the protection of the passenger traffic. 

The conveyance of traffic is not over until delivery has taken 
place, and the conveyance rate must include delivery. Gtidlotc's 
Case ( x ). The railway company are entitled to charge the 
conveyance rate up to the point of delivery at the applicants' 
siding. 

Wright, J. : Owing to the inoonvenient position of the 
applicants' siding, the railway company have to haul the trucks 
past the mouth of the siding, and do something beyond the 
point at which they would naturally deliver. They must be 
entitled to make some charge for that. 

Ernest Moon for the Great Eastern railway company. 

A railway company are under no obligation to oollect or 
to deliver for the conveyance rate. It may be a reasonable 
facility to deliver at a trader's siding, but it does not follow 
that it is a reasonable facility to deliver there for the convey- 
ance rate. 

The charge for conveyance made by the railway oompany to 
the applicants and to the traders using Halstead station is not 

(>) L. R. 7 H. L. 617. 
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1899. the maximum. In Salt Union v. North Staffordshire By. Co. ( l ) 

Pobtway the railway oompany "were charging their maximum rates, and 

Oolke Valley $iej had *° ^7 an( ^ P rove that beyond those rates they were 

awd HALffTBAD en titled to charge for services under section 5 of their Bates, &c. 
Ry. Co. and ° m # a / 

Great Order Confirmation Act. There is no obligation on a railway 

By. Co. company, where the services rendered to two traders are different, 

and the cost of such services is different, to carry at the same 

conveyance charge because the distance is the same. If the 

railway company perform servioes for the applicants which they 

do not perform for the traders using Halstead station, the railway 

company are entitled to oharge the applicants for them up to the 

amount of their maximum conveyance rate. 

In Pidcock*8 Cose ( 2 ) the Court held that the conveyance had 
ended when the trucks were put off at the station siding. Con- 
veyance comes to an end when the applicants' traffic for the 
siding arrives at Halstead station beyond the applicants' siding. 
The service which the railway company perform between the 
station and the siding is a service of delivery, not a service of 
conveyance. 

Under the provisions of the Railway Regulation Act, 1863, 
no train can stand on the level crossing and deliver trucks to the 
applicants' siding. The way the trucks have to be delivered is, 
therefore, a service specially rendered to the trader at or in 
connection with his siding. 

Clerkage is not included in the charge for conveyance. In 
HaiVs Case ( 3 ) clerkage was held to be one of the services 
incidental to the business of a carrier ; and it is servioe which a 
railway oompany are entitled to charge for as a station terminal 
under the Rates, &o. Orders Confirmation Acts. The signalling 
services are services rendered to a trader at or in connection with 
his siding. The railway company would not be obliged to have 
interlocking and other apparatus if it were not for the applicants' 
siding. 

Batten, Q.C, appeared for the Colne Valley and Halstead 
railway company. 

( J ) Ante, r . 179. ( 2 ) Antc % p. 150. ( 3 ) Ante, Vol. V. 28. 
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Sir Frederick Peel : The applicants in this case, who have 1899. 

a private siding near the Halstead station of the Colne Valley Pobtway 

company, complain of being charged the same rates on traffic Colnb Valley 

to and from such siding as the respondents charge on similar A ^ I c£ ,8 A ^ > 

traffio to and from the Halstead station, and they claim that so Great 

fax as the rates on their siding traffio include charges for cartage By. Co. 

or accommodation or services at the Halstead station, they may ml — - , 

* Sir F. Peel, 
be allowed a deduction or rebate off them on the ground that 

no such terminals are chargeable to them as regards their siding 
traffio. That the applicants are charged rates equal in amount 
to the rates at Halstead station is not denied, and that the rates 
on traffio dealt with at the Halstead station do contain terminals 
for that station is beyond doubt, for otherwise they would be 
in excess of what the company have power to charge. What 
the component integral parts of the rates are, or how much of 
each rate is for station and service terminals at Halstead is not 
stated, but it is reasonable to presume that besides cartage, 
where carting services are rendered, sums are charged in each 
ordinary rate for conveyance and as station and service 
terminals respectively, and are relatively as to amount what 
they would be if the rate was at its maximum. The railway 
company, in answer to the application, say that, although the 
rates on the siding traffio and on the station traffio are of equal 
amount, they are not made up in the same way. The station 
rate includes terminals and, if a collected and delivered rate, 
cartage also : the siding rate contains no such charges, but it 
includes instead a charge " for servioes at or in connection 
with a siding not belonging to the company." The servioes 
of this kind which they enumerate are for clerkage, sig- 
nalling, shunting, and cost of construction and maintenance 
of lines communicating with the siding. That the siding 
traffio ought to pay for clerkage is admitted, and as to 
what the payment should be, the Colne Valley railway com- 
pany estimate olerkage in connection with the goods traffic 
dealt with at the Halstead station, including the applicants' 
siding traffio, to cost them a sum per annum which, on the traffio 
of 1898, averages l 6'8d. per ton, and they propose that the appli- 
cants should pay at that rate on their traffic. But the applicants 
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1899. ought not to pay more for this servioe than traders who pay the 

Pobtwat station terminal ; and as the cost of olerkage does not exceed — if 

Colne Valley ^ ^ no * under — 30 per cent, of the total terminal station ex- 

^^o^aot? P enses (according to figures in the company's tables) for which 

Gbbat a station terminal is granted, that must be about the rate at 
Eastern 
Rt. Co. which traders using the station pay for clerkage, and is the 

— - measure of what the applicants should pay. Sixty per oent. of 
— their traffic (or, for the year 1898, 1,778 tons out of a total of 
2,957 tons) is in olasses A and B, and the remainder chiefly in 
classes 2 and 3, and the maximum station terminal for class A 
is 3d. ; for class B, %d. ; and for classes 2 and 3, Is. 6d. a ton. 
As regards signalling, it appears that 29 only out of 36 levers 
in the signal box are in actual use, and that of these 29, five are 
worked exclusively in connection with the siding, and the oom- 
pany claim that the siding should bear about one-sixth of the 
total cost (construction and working), or as 5 to 29. The appli- 
cants object to their being charged anything for signalling, but 
it seems to me that if there are points and signals specially pro- 
vided for their traffic, and that the levers whioh work them 
would be altogether dispensed with if the siding ceased to exist, 
a charge such as the company claim should be allowed. Some 
regard, perhaps, should be had to the frequency with which the 
two sets of levers are moved, in fixing the proportion of the 
expenses to be borne by the siding, so as to make it the propor- 
tion of the levers multiplied in eaoh case by the average daily 
number of times they are moved. As regards shunting, all 
trucks that are loaded or unloaded in the siding pass along a 
siding in the company's goods yard, and their doing so occa- 
sions the shunting referred to, and the question is whether or 
not a special payment is due for that work. The applicants say 
that the shunting is an incident of conveyance, and is covered 
by the conveyance rate, as the traffic is consigned and the trucks 
labelled for Portway's siding, and the siding being the plaoe 
where the trucks are received or delivered by the company, the 
shunting is in no case either before or after conveyance, but 
always while conveyance is in progress. Now, if the mode in 
whioh a junction has been effected is such that a company need 
inour no greater expense in connection with it than is involved 
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in stopping a goods train specially at the siding junction, and 1899; 
either uncoupling trucks there and depositing them in the siding Pobtway 
dear of the points, or drawing out truoks ready marshalled and Colne Valley 
attaching them to the train, doing no work within the siding, A j^ (^axd 
and being paid for any speoial use of levers by signalmen in a JpHii* 
signal box, there is then a mere delivery for which no extra Rt. Co, 
payment is due. Here, however, it appears that partly from g . JT~2 . 

the siding having only one line for both outgoing and incoming 

truoks, and partly from its joining the main line at a very short 
distanoe from where that line crosses a street in Halstead on the 
level, so bringing the case under the rules as to the shunting of 
trains over a level crossing, and engines standing across the 
same, it is not possible for a goods train to stop at the siding 
junction and for its engine to uncouple a truok and deposit it in 
the siding, or to draw a truck out and unite it to the train. 
These operations must, under the circumstances, be done else- 
where, and accordingly loaded truoks to or from the siding are 
taken into the goods yard, and are there prepared for despatch 
or delivery, as the oase may be. This is an extra servioe involv- 
ing extra hauling, and the provision of standing room, for which 
the company ought to receive some payment, and we think a 
reasonable sum for that purpose would be the equivalent of what 
in each rate constitutes the station terminal at the Halstead end. 
It is assumed, of course, that any Halstead cartage, or station, 
or servioe terminal included in such rate is struck off the rate as 
charged on siding traffic. In what the company do or provide 
for the above payment we mean to include the use of the lines 
of railway communication to whioh the fourth head of claim 
refers ; and as regards the cost of construction and maintenance 
of the piece of line coloured green on the plan put in by the 
company, the presumption is that the siding owner paid them 
for laying down that line at the time it was constructed ; while 
as to maintenance, it is doubtful whether under section 76 of the 
Eailway Clauses Act, 1845, he would in any case be liable to 
maintain. The applicants further oomplain that trucks whioh 
they load each day to go south vid Chappel, and have ready for 
removal at 5.15 p.m., are not sent forward by a train leaving 
the goods station soon after 7 p.m., but as the evidence did not 
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1899. show that there has been any unreasonable delay on the part of 

Pobtwat the oompany in forwarding the trucks, or that it is easy for them 

Colne Valley *° bring the trucks across in the interval between 5.15 p.m. and 

aotHalotead 7 p.m., bo as always to be in time for the starting of that par- 

Gbeat ticular goods train, there is not sufficient ground for our inter- 

By. Go. ferenoe m regard to this point. 

Lord Cobham : I concur with the judgment whioh has been 
delivered. I only wish to add a few words upon the olaim of 
the railway oompany to be reimbursed the cost of working 
Messrs. Portway's sidings signals, this being, I think, the first 
occasion upon which this point has been formally raised ; two 
out of the five signal levers used are made necessary by the 
special circumstances of Messrs. Portway's sidings, and for the 
working of these there can be no doubt the firm should pay. 
The other three would be required, however well designed the 
sidings might be, and the applicants say that as these signals 
exist only for the protection of the passenger traffic, they should 
not be charged with the cost of them. But even allowing the 
fact to be as stated, the working of the siding signals in this 
case seems to be a service " at or in connection with a siding not 
belonging to the company," for which the railway company may 
demand payment under section 5 of their Charging Act, and I 
do not think we are entitled to refuse their claim, at all events, 
on the ground urged by the applicants. It may be true that if 
there were no passenger traffic these signals would not be 
required, but of course it is at least equally certain that they 
would not be required if it were not for Messrs. Portway's 
siding traffic. The applicants' argument might be relevant if, 
as in the case of The North Staffordshire By. Co, v. The Salt 
Union Co., 1 the railway had been a mere mineral line at 
the time the siding was constructed and connected with it. 
This, however, was not the case. It was a passenger line, and 
the siding owners knew that if their traffic was to be carried at 
all it had to be carried, to use Collins', L.J., words in meeting 
a similar argument in the case of the South Yorkshire Coal 

(*) Ante, p. 161. 
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Owners v. The Midland Ry. Co., 1 " under the conditions and 1899. 

at the cost upon which alone slow traffic can he conducted Pobtway 

with a due regard for public safety on a line open to traffic of colnb Vaixet 

all kinds." In contending, then, as they praotically do, that ™jg?%£ 

their traffio should be worked on to the company's line at a oost Gmsht 

Eastern 
which could only be considered reasonable under circumstances Ry. Co. 

whioh do not in fact exist, they are making, in my opinion, an 

inadmissible claim. 



Lord Cobham. 



"Wright, J. : I agree entirely with the oonolusions at whioh 
the Court have arrived. 

[Solicitors for the applicants : Neish 9 Motoell and Maefarlane. 

Solicitors for the Colne Valley railway oompany: Blyth, 
Dutton, Hartley and Blyth. 

Solicitor for the Great Eastern railway oompany : E. Moore J] 

(*) AnU, p. 28. 
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Salt Union, Limited, 



December 17, 

1897, 
January 21, 

1898. 



North Staffordshire Railway Company (No. 2) ( 1 ). 

Trader*' Salt Wagons — Railway Company exempted from providing them — 
Maximum Rates, including the provision of trucks by the Railway Com- 
pany — Amount of Rebate — Railway Rates and Charges {No. 17) (North 
Staffordshire Railway, <fcc.) Order Confirmation Act, 1892, s. 2 of the 
schedule. 

Section 2 of the schedule to the North Staffordshire Railway Company's Order 
Confirmation Act, 1892, enacts, that " the maximum rate for conveyance is the 
maximum rate which the company may charge for the conveyance of merchan- 
dise by merchandise trains; and, subject to the exceptions and provisions specified 
in this schedule, includes the provision of locomotive power and trucks by the 
company, and every other expense incidental to such conveyance not hereinafter 
provided for. Provided that— (a) . . . the company shall not be required to 
provide trucks ... for the conveyance of . . . salt in bulk . . . ; (b) where, 
for the conveyance of merchandise other than merchandise specified in class A 
of the classification, the company do not provide trucks, the rate authorized for 
conveyance shall be reduced by a sum which, for distances not exceeding fifty 
miles, shall, in case of difference between the company and the person liable to 
pay the charge, be determined by an arbitrator to be appointed by the Board of 
Trade . . ." 

The difference under this section which had been referred by the Board of 
Trade to the Railway Commissioners for decision, was as to the sum by which 
the rate authorized for the conveyance of salt in bulk by the railway company 
should be reduced, for distances not exceeding fifty miles, in respect that they 
did not provide trucks for the same. 

Held, that the quantum of the rebate is a pure question of fact to be decided 
by the Commissioners as arbitrators, taking into consideration all the circum- 
stances of the case, and that primd facie where a railway company are ziot 
required to provide a trader with trucks, the rebate for a trader's truck should 
be determined with regard, not to the cost to the trader, but to the sum which 
the conveyance rate may be deemed to include for the provision of trucks. 

Held) further, that the sums by which the rates authorized for the oonjpftf&Be*' 



( ! ) Before Weight, J., and Commissioners SirFgj 
Cobhax, sitting at the Royal Courts of Justice^ London. 
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of the applicants' salt in bulk should be reduced by reason of the railway 
company not providing the trucks should be as follows : — 



Miles, not 


Deduction for 


Miles, not 
exceeding. 


Deduction for 


exceeding. 


traders' truck*. 


traders' trucks. 


1 


Id. per ton. 


26 


Aid. per ton. 


2 


Id. „ 


27 


*U „ 


3 


Id. „ 


28 


Aid. „ 


4 


Id. „ 


29 


4k „ 


6 


Id. „ 


30 


4}rf. „ 


6 


Id. „ 


31 


M. „ 


7 


ik „ 


32 


5d. „ 


8 


*k „ 


33 


bd. „ 


9 


if*. ,, 


34 


bd. „ 


10 


\\d. „ 


3d 


6rf. „ 


11 


2d. „ 


36 


5k „ 


12 


2d. „ 


37 


5Arf. „ 


13 


2d. „ 


38 


bid. ,, 


14 


2* „ 


39 


6*<f. „ 


15 


2d. „ 


40 


5|rf. „ 


16 


3rf. „ 


41 


U. „ 


17 


Zd. „ 


42 


• 6rf. „ 


18 


3d. „ 


43 


6rf. „ 


19 


3M. „ 


44 


6rf. „ 


20 


45 


6<*. ,, 


21 


Ad. „ 


46 


6hd. „ 


22 


Ad. „ 


47 


6U „ 


23 


44. „ 


48 


6ld. ,, 


24 


4rf. „ 


49 


ek ,, 


25 


Ad. „ 


50 


6id. „ 



1897, 1898. 

Salt Union, 

Limited, 

v. 

NOBTH 

Stafford- 

shibe Ry. Co. 

(No. 2). 



This was a reference by the Board of Trade under section 6 
of the Board of Trade Arbitrations, &o. Act, 1874. 

A difference had arisen between the Salt Union, Limited, and 
the North Staffordshire railway company as to the sum by 
which the rate authorised for the conveyance of salt in bulk 
should be reduced for distances not exceeding fifty miles in 
respect that the railway company did not provide trucks for the 
same within the meaning of section 2 of the schedule to the 
Railway Bates and Charges No. 17 (North Staffordshire Rail- 
way, &c.) Order Confirmation Act, 1892, which provided as 
follows : — " The maximum rate for conveyance is the maximum 
rate which the company may charge for the conveyance of 
merchandise by merchandise train ; and, subject to the excep- 
tions and provisions specified in this schedule, includes the 
provision of locomotive power and trucks by the company, and 
every other expense incidental to such conveyance not herein- 
after provided for. Provided that (a) the provision of trucks 

b. 15 
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1897, 1898. is not inoluded in the maximum rates applioable to merchandise 

Salt UnionT specified in class A of the classification, and the company 

t , TEI), shall not be required to provide trucks for the conveyance of 

Nobth suc ] 1 merchandise, or for the conveyance of lime in bulk, or 

Stafford- b ' J 7 

shibb Ry. Co. salt in bulk, or of the following articles when carried in 

suoh a manner as to injure the trucks of the company 

(b) where, for the conveyance of merchandise other than mer- 
chandise specified in class A of the classification, the company 
do not provide trucks, the rate authorised for conveyance shall 
be reduced by a sum which, for distances not exceeding fifty 
miles, shall, in case of difference between the company and the 
person liable to pay the charge, be determined by an arbitrator 
to be appointed by the Board of Trade." 

The Salt Union, Limited, applied to the Board of Trade to 
appoint an arbitrator to determine this difference, and the 
Board of Trade referred it for the decision of the Kailway 
Commissioners. 

Balfour Browne, Q.C., rfnd C. A. Cripps, Q.C. (B. Wliitehead 
with them), for the applicants. 

The principle laid down in the case of Cowdenbeath Coal Co. 
and others v. North British Ry. Co. and Caledonian Ry. Co. ( l ), 
is that the allowance to be made in respect of private trucks is 
to be measured by the cost to the trader. The deduction must 
be made from the actual rate, not from the maximum rate. 

Littler, Q.C. {Ernest Moon with him), for the railway company. 

The rates charged do not include wagon hire, and the deduc- 
tions should be from the maximum rate which the railway 
company would be entitled to oharge if wagons were provided 
by them. 

The cost to the trader is not the proper standard for deter- 
mining the rebate off the maximum rate, the maximum rate 
being itself based on a fair remuneration to the railway com- 
pany. Traders' trucks have to be returned empty without any 
charge, and the wear and tear on the return journey ought not 

(') Ante, Vol. VIII. 251. 
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to be inoluded in the traders' scale of cost. If the railway com- 1897, 1898. 

pany are to pay the cost of repairing the trucks, the advantage Salt Union, 

of not being bound to supply trucks, which is conferred on them Vt SDy 

by sub-section (a) of seotion 2 of the Eailway Companies Order s ^^. 
Confirmation Act, 1892, is done away with. bhibb Rt. Co. 

The allowance ought to be the rebate allowed in the case of 
ordinary trucks (not salt trucks). 

Cripps, in reply. Sub-section (a) of section 2 was not intended 
to confer any money privilege on the railway oompany in 
exempting them from supplying trucks for salt; it simply 
brings this particular article in class B into the same position as 
articles in class A, for which there is no obligation to provide 
trucks ; and it also frees the railway oompany from having their 
trucks used for a deleterious article. As regards salt wagons, 
the cost to the railway company would be the same as that to 
the trader. 

Wright, J. : It seems to me that there is no law in this case 
at all, except what may be called negative law. None of us 
regard the Scotch case ( l ) as purporting to lay down any rule 
upon this matter, and certainly not as laying down in all cases 
that the cost to the trader is the test. If that were the test, I 
should say I disagree with the legal member of the Commission 
if he was intending to say that, and I agree with the others who 
did not intend to say that. I believe he was speaking only of 
the facts in that particular case, where it came to the same thing 
whether you deal with the cost to the trader or the oost to the 
railway company. 

Here a very different question arises. Railway companies 
are exempted by the Order which we are considering from the 
obligation to provide trucks for the carriage of goods in olass A 
for reasons which we need not enter into here, but which were 
much discussed on the Order. They were also exempted from 
providing trucks for deleterious kinds of traffic, and one would 
assume that that exemption was given to them because it would 
not be right in laying down general lines of remuneration for a 

O Ante, Vol. VIII. 261. 
15(2) 
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1897, 1898. railway company to bind the railway company by those general 

Salt Union, lines of remuneration in a case where specially injurious goods 
v . ' were being handed to them for carriage. But then it was said, 

Stafford- *kat though they are not to be obliged to find the trucks, still, 

shim Ry. Co - if they take advantage of the exemption and wish to be relieved 

from finding the trucks, they must, of course, give back to the 

Wright, J. trader something, because they are not doing him any service. 
Then what do they give him back P That is the question here 
to-day. I think that is a pure question of fact to be decided by 
the Commissioners as arbitrators, without being bound by any 
rules whatever, except that they must take into consideration all 
the circumstances. I should certainly say, as a matter of law, 
that they are not bound to allow against the railway company 
what would be the whole cost to the trader or to the company 
for a special kind of carriage, because it might be they would 
be taking away the benefit of the very exemption which seotion 2 
has dealt with ; it would be neutralising the relief, if they could 
only get the relief on the terms of allowing a rebate commensu- 
rate wither more than the service not given ; therefore the matter 
seems to me to be really at large. Primd facie it may be that 
a proper rebate would be equivalent to a proper ordinary truok 
allowance in the case of truoks being provided for similar traffic. 

Sir Frederick Peel : The rates for the conveyance of salt 
in bulk, as of all articles in class B, include the provision by 
the railway company of trucks ; but a company is not required 
to provide trucks for salt, and when it does not provide them, 
the rates authorized for conveyance are to be reduced by a sum 
which for distances not exceeding 50 miles is to be determined, 
in case of difference, by arbitration, and for distances from 50 to 
75 miles is 9d. a ton as a maximum, and from 75 to 150 miles 1*. 
a ton. The Salt Union find their own trucks, and they apply to 
us to fix the truck allowance to be made to them for distances 
not exceeding 50 miles. They propose a mileage scale rising by 
small inoreases from Id. per ton for one mile to 8'81d. per ton 
for 50 miles. We have also a lower scale proposed by the rail- 
way company which, increasing from Id. to 3d. per ton in the 
first 20 miles, is Id. more for journeys from 21 to 30 miles, and 
bd. and 6d. per ton when the distances are from 31 to 40, and 
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41 to 50 miles. The soale of the applicants is open to the 1897, 1898. 
objections that for the shorter distances it leaves the tonnage Salt Union, 
rate for conveyance less for class B than for class A, and that «,. ' 

it claims for a distance of 50 miles as high an allowance as the g^J^,. 
Act grants for a distance of 75 miles. On the other hand, there ""^J 1 *!; Co * 

is no maximum of 6tf., as the railway company's scale seems to 

suppose, for distances not exceeding 50 miles, except where a Sir F^Peel. 
railway company provides trucks for articles in class A ; and for 
articles in other classes, such as salt, the allowance for trucks not 
provided by a railway company may exceed 6d. a ton. The 
Salt Union have framed their scale with a view to repay the 
oost to themselves of finding wagons for the conveyance of salt, 
and as this cost, as estimated by them, works out to one-third 
of a penny per ton per mile, they propose a mileage scale 
graduated with reference to this cost. The decision of the Rail- 
way Commissioners in Scotland in the Cowdenbeath Case( l ) 
was quoted as an authority for taking the cost to the trader to 
be the proper measure of what a truok allowance should be. 
But in the Scotch case it was the statutory duty of the railway 
company .to provide the trucks, and as they did not possess half 
the number required, the traders were compelled to have wagons 
of their own, and what it cost them on the average to do this 
was properly held to be chargeable to the railway company. 
The case of a company not required to provide a trader with 
trucks is very different, and the rebate for a trader's truok 
should, I think, be determined with regard rather to the sum 
which the conveyance rate may be deemed to include for the 
provision of trucks. Applying this rule, I am of opinion that 
the rebate should be according to the scale proposed by the 
railway company, except that for distances of 19 and 20, 26 to 
30, 36 to 40, and 46 to 50 miles, the Salt Union should have an 
additional halfpenny per ton per mile. 

Lord Cobham : I concur. 

[Solicitors for the applicants : Neish, Howell 8f Macfarlane. 
Solicitors for the railway oompany : Burchell 8f Co.'] 

{ x ) Ante, Vol. Vm. 251. 
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Sheffield Coal Company, Limited, 

r. 

London and North-Western Railway Company, 

Midland Eailway Company, 

and 

Manchester, Sheffield and Lincolnshire Railway 

Company ( } ). 

Undue Preference — Sufficient Notice under section 13 of the Railway and 
Canal Traffio Act, 1888 (51 <fc 52 Vict. c. 25). 

.July 16, 1897. Section 13 of the Railway and Canal Traffic Act, 1888, enacts that " in cases 
of complaint of undue preference no damages shall be awarded . . . unless and 
until the party complaining shall have given written notice to the railway com- 
pany requiring them to abstain from or remedy the matter of complaint, and the 
railway company shall have failed, within a reasonable time, to comply with 
such requirements in such manner as the Commissioners shall think reasonable." 

The applicants sent a letter to the London and North- Western railway com- 
pany, who were the railway company admitted at the hearing to have given the 
undue preference complained of. Such letter, which was dated 1st August, 1895, 
was in the following terms : — " When I saw you in London on the 18th July, you 
Baid you would speak to the Midland railway company on the following Monday 
about the Birmingham Windsor Street rate from here, and that you would let 
me hear from you, but I have heard nothing. I am bound to say that I am not 
content to pay the present quoted rate." 

Held, that such letter was a sufficient written notioe to the railway company 
requiring them to abstain from or remedy the matter of complaint, and that the 
right to damages therefore arose from the date of that letter. 

This was an application under section 2 of the Eailway and 
Canal Traffio Act, 1854, complaining of an undue preference. 
The applicants owned collieries near Sheffield, and sent coal to 
the private sidings of the Corporation of Birmingham, at Bir- 
mingham, for use in their gasworks, at through rates, to which all 
the respondent railway companies were parties. The owners of 

( l ) Before Collins, J., and Commissioners Sir Fredebick Peel and Viscount 
Cobham, sitting at the Royal Courts of Justice, London. 
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collieries in South Staffordshire and Lancashire also consigned 1897. 
coal to the same private sidings. In both oases the London and Sheffield 
North-Western railway company carried and delivered the coal i^kted' 
into the corporation private sidings. The applicants alleged LoN1)0 ^ ^j, 
that the South Staffordshire and Lancashire oolliery owners North- 
were allowed a rebate of 3d. per ton on coal delivered at the r y . Co., 
Birmingham Corporation's private sidings as opposed to coal deli- Ry co^and 
vered at the railway company's publio sidings at Birmingham, ^^"JJJJ^ 
and that no such allowance was made to the applicants in andLin- 
respect of their coal, though delivered at the same private By. Co. 
sidings and under the same circumstances. 

Sinoe the 1st July, 1896, the rebate had been allowed by the 
London and North- Western railway company to the applicants, 
so that the undue preference was admitted, and the only matter 
before the Court was the question of damages. 

It was admitted that the rates had been duly quoted in the 
rate books. The letter quoted in the headnote was sent by the 
applicants to the London and North- Western railway company 
on August 1st, 1895. On 8th June, 1896, formal written 
notice was given by the applicants to the London and North- 
Western railway company, and from July 1st, 1896, the rebate 
was allowed to the applicants. 

Balfour Broume, Q.C., C. A. Russell, Q.C., and JET. Sutton 
appeared for the applicants. 

Cripps, Q.C. (Et*nest Moon with him), for the London and 
North- Western railway company. 

The only question is, whether the 13th Section of the Eailway 
and Canal Traffic Act, 1888, as to " notice " has been complied 
with. The letter of August 1st, 1895, was not a written notice 
" requiring the railway company to abstain from or remedy the 
matter of complaint." 

The formal notice of June 8th, 1896, was complied with in a 
reasonable time, on July 1st, 1896. 

Collins, J. : If it could be shown that a through route was to 
be treated the same as a single route for the purpose of undue 
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1897. preference, the notice to the " receiving oompany " would be 

Sheffield sufficient. 

Coal Co., 

Limited, 

London and Noble, for the Manchester, Sheffield and Lincolnshire railway 
Noeth- company :— 

WeBTKB, NT 

By. Co.j On the authority of Burnard and Alger v. Great Western 

By. Co^and Ruihwy and London and South- Western Railway ( l ) there is no 

*SHOTmjT' jurisdiction to award damages against the Manchester, Sheffield 

and Lin- and Lincolnshire railway company. 

COLNSHIRE 

By. Co. 

Cripps, Q.C., and Noble appeared for the Midland railway 
company. 

Collins, J. : I think this case is susceptible of a short answer, 
and without going into the question that we have been discuss- 
ing as to a comparison between a route made up of three 
different lines and one made up of a single line — without going 
into the question as to whether there can or cannot be an undue 
preference between those two routes, each taken as a whole. I 
think this case is susceptible of an answer upon a very short 
ground, namely, that I think the letter written on the 
1st August, 1895, as between business men, is a practical com- 
pliance with the provisions of the 13th section of the Act of 
1888. That section says that " unless and until the party 
complaining shall have given written notice to the railway com- 
pany requiring them to abstain from or remedy the matter of 
oomplaint," he shall not be entitled to damages. Now is this a 
written notice requiring the company, the London and North- 
Western railway company, which is now admitted to be the 
company whioh has been guilty of this undue preference, to 
abstain or remedy the patter of complaint. The letter of the 
1st August, 1895, says : " When I saw you on the 18th July 
you said you would speak to the Midland railway company on 
the following Monday." That is obviously in reference to a 
oomplaint — construing this as a letter passing between business 
men. "You said you would speak to the Midland railway 

(') Ante, Vol, IX. 72. 
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company about the Birmingham Windsor Street rate from here, 1897. 

and that you would let me hear from you " — that is clearly a Sheffield" 

complaint — " but I have heard nothing. I am bound to say that LrarTED,' 

I am not content to pay the present quoted rate." Surely that t^^* 

is an ample request to them to stop charging ; to abstain from Noeth- 

or remedy the matter of complaint. It is not put in the most Rt. Co., 

striot scientific language, but it is a written notice giving them r t Co^and 

thoroughly to understand that he has a complaint, and that he ^^ohesteb, 

will not go on paying, and therefore demands that they shall and Lin- 

oease to charge. Therefore it seems to me that practioally the r y . Co. 

provisions of the statute have been complied with, and the right 

; , * Al . , . Collins, J. 

to damages arises from that date. — 

Sir Frederick Feel and Lord Cobham concurred. 

[Solicitors for the applicants : Fishers for Parker Rhodes 8f 
Co., Rotherham. 

Solicitor for the London and North- Western railway com- 
pany : C. H. Mason. 

Solicitors for the Midland railway company : Beale 8f Co. 

Solicitors for the Manchester, Sheffield and Lincolnshire rail- 
way company: Cunlifes and Davenport for JR. Lingard Monk, 
Manchester.] 
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Postmastrr-General 



Corporation of London ( l ). 

Telephone Wires — Conditional consent of Road Authority — Objections they 
may take— Telegraph Act, 1863 (26 & 27 Vict c. 112), m. 5, 9— Telegraph 
Act, 1878 (41 cfc 42 VicL c. 76), ss. 3, 4, 5. 

February 10, The Corporation of London (as successors of the Commissioners of Sewers of 
1898. the City of London) on being applied to by the Postmaster- General under 

section 3 of the Telegraph Act, 1878, for their consent to the placing and main- 
taining- of a line or lines of underground telegraphs under certain streets in the 
City of London, refused their consent, except on condition that the said line or 
lines of telegraphs should not be " laid for the use of the National Telephone 
company, unless the telephone company were prepared to provide an improved 
service at a reduced cost." This difference, after haying been referred to the 
Judge of the City of London Court, was, in accordance with section 4 of the 
Telegraph Act, 1878, brought before the Railway Commissioners. 

Meld, that the following words in section 5 of the Telegraph Aet, 1863 — "any 
consent may be given on such pecuniary or other terms or conditions (being in 
themselves lawful) as the person or body giving consent thinks fit "—only entitled 
street authorities in withholding such consent to raise objections of a kind which 
concerned them as a street authority ; and that the objection raised by the cor- 
poration was an unreasonable one, inasmuch as it did not apply to the public at 
large and did not affect the corporation's interests as a street authority at all. 

This was an application under section 4 of the Telegraph 
Act, 1878. 

The Postmaster-General, by a notice in writing dated the 
28th day of July, 1897, required the oonsent of the Commis- 
sioners of Sewers to the placing and maintaining of a line or 
lines of underground telegraphs under the streets or publio 
roads known as Newgate Street, St. Martin's-le-Grand, Cheap- 

(*) Before Weight, J., and Commissioners Sir Fbedebick Feel and Viscount 
Cobhah, Bitting at the Royal Courts of Justice, London. 
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Bide, St. Paul's Churchyard, Cannon Street, Old Change, Knight- 1898. 
rider Street, Lambeth Hill, and Queen Victoria Street, all in Postvasteb-' 
the City of London. Gls ^ LAL 

The Commissioners of Sewers attaohed to their oonsent required Cobfotution 
by the said notice a condition that the said line or lines of 
telegraphs should not be "laid for the use of the National 
Telephone company unless the Telephone company were 
prepared to provide an improved service at a reduced cost." 

The Postmaster-General objected to the said condition, and 
thereupon a difference arose between the Postmaster-General 
and the Commissioners of Sewers, and such difference was, in 
pursuance of the Telegraph Act, 1878, referred to the Judge of 
the City of London Court, being the Judge having jurisdiction 
within the distriot in which the said difference had arisen (there 
being no police or stipendiary magistrate having jurisdiction 
within the said district). 

The 6aid difference was heard and determined by the said 
Judge, who awarded and ordered that the said condition ought 
not to be attached to the consent of the Commissioners of 
Sewers. And he further awarded, ordered, and consented that 
the Postmaster- General should be at liberty to place and main- 
tain the lines of underground telegraphs referred to. 

The Commissioners of Sewers gave notice to the Postmaster- 
General that they were dissatisfied with the award or decision 
of the said Judge, and they required that the difference whioh 
had arisen between the Postmaster-General and the Commis- 
sioners of Sewers should be referred to the Railway and Canal 
Commissioners in accordance with section 4 of the Telegraph 
Act, 1878. 

By the London Sewers Act, 1897, the Corporation of London 
became in law the successors of the Commissioners of Sewers. 

The Solicitor-General (Sir R. Finlay, Q.C.) and Cwserley for 
the Postmaster-General. 

The Commissioners of Sewers have no authority under sec- 
tion 9 of the Telegraph Act of 1863, except as a road authority, 
and oan only object to the laying of the wires on some ground 
that conoerns them as a road authority. 
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1893. C. A. Cripps, Q.0. 9 and Lyttelton Chubb for the Corporation 

POSTMASTBE- of London. 

v. The corporation, under section 9 of the Telegraph Act, 1863, 

o^LoNBONf have a right of absolute veto as to the laying of the wires of 
the National Telephone company — that is, assuming that the 
National Telephone company are a "company" within the 
meaning of that Act ; and it is a fortiori true if the telephone 
company have no statutory authority at all, but are merely a 
licensee of the Post Office. This veto is lost by the Postmaster- 
General constructing junction lines with the telephone com- 
pany's lines — which are really for the use of the company — 
inasmuch as they afford the company's subscribers acoess to the 
trunk lines of the Post Office. 

No agreement between the telephone company and the Post- 
master-General can affect the legal rights of either party as 
regards third parties, suoh as the Corporation of London. 

Wright, J. : As I understand the facts here, there is only 
one junction with reference to which the Corporation of London 
desire to raise any objection. The objection they do raise is 
not raised in any captious or unfriendly spirit, but is raised as 
a matter of principle, and they think that, as the supreme road 
authority having special powers vested in them, it is their duty 
to see so far as they can that companies trying to use the publio 
streets for private purposes should be made to supply the 
publio on reasonable terms. The corporation are trying to 
attain that object. The question is, whether such a right as 
that is conceded to them by the Legislature. The question 
really turns, as has been pointed out, on the 5th section of the 
Telegraph Act of 1863, which in general terms says that any 
consent by the street or road .authority may be given " on such 
pecuniary or other terms or conditions (being in themselves 
lawful) " — pausing there, I think those words " being in 
themselves lawful " are not material here — " or subject to such 
stipulations as to the time or mode of execution of any work, or 
as to the removal or alteration, in any event, of any work, or as. 
to any other thing connected with or relative to any work, 
as the person or body giving consent thinks fit." We have 
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already expressed our opinion that the last part of that sub- 
section refers to terms or conditions relating to what may be 
shortly described as the construction of the work. The question 
is whether the earlier and more general words justify the action 
of the corporation. "Any consent may be given on such 
pecuniary or other terms or conditions (being in themselves 
lawful) as the person or body giving consent thinks fit." 
Speaking for myself, I think first that the objection which is 
made is not of a class which it was intended thgse street 
authorities should be enabled to raise. I think the objections 
which they are to be entitled to raise must be objections of a 
kind which concern them as a road authority, and that here the 
objection which is raised is not in their interest as a road 
authority at all, and does not concern them as such. But 
secondly, even if they oan be heard to raise an objection of that 
kind it seems to me that this objection which they have raised 
is clearly an unreasonable one. First of all, I should say it 
was contrary to the general principles of common law and 
contrary, therefore, to the probable intention of this enactment 
that they, the mere street authority, should have the right to 
exclude any portion of the publio whatever. Any objections 
which they may raise it seems to me must be objections affecting, 
primd facie at any rate, the whole of the public, the whole of the 
persons who may be concerned in the matter. This objection 
does not apply to the whole of the publio. The very essence of 
it is that it is an objection to the use, by a particular company, 
of these junctions in order that that company may be brought 
to terms as to their tariff. Therefore, I think that we ought to 
hold that the condition sought to be imposed is not a reasonable 
one, and not one that ought to be sanctioned by the Court. 



1898. 

POSTMASTEB- 

GeNEHAIi 

V. 

CottPORATIOH 

of London. 
Wright, J. 



Sir Frederick Peel and Lord Cobham concurred. 



[Solicitor for the Postmaster-General : Sir Robert Hunter. 
Solicitor for the Corporation of London : IT. Crawford."] 
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Postmaster-General 



Corporation of Glasgow ( 1 ). 

Telephone Wires — Conditional Consent of Road Authority — Public Interest — 
Pecuniary Terms— Telegraph Act, 1663(26 & 27 Vict. c. 112), ss. 5, 9 — 
Telegraph Act, 1878 (41 & 42 Vict. c. 76), ss. 3, 4, b— Railway and Canal 
Traffic Act, 1888 (51 & 52 Vict. c. 25), ss. 8, 17. 

July 11, 20, The Corporation of Glasgow refused their consent to the laying of wires by 
1899, the Postmaster-General except on the condition " that such oonsent was not to 

IMO k® xna ^ e ftppiicable to the purposes of any private company or individual, whose 

application if made direct to the corporation could he refused hy the corporation 

without right of appeal." 

The Postmaster- General admitted that the wires when laid would he used hy 
the National Telephone company as junction lines with the Post Office trunk 
lines, and stated that this would he done in pursuance of a Treasury Minute 
which had been laid before Parliament. 

Held, that the Postmaster- General was carrying out a definite policy sanctioned 
by the legislature, and must be assumed to be acting in the public interest in 
providing facilities for the telephone company ; and that the corporation were 
not entitled to make it a condition of their consent that the Postmaster- General 
should not permit his wires to be used in a particular manner authorized by 
the law. 

Held, further, that the Commissioners under section 3 of the Telegraph Act, 
1878, as " the authority by whom the difference is to be determined, may . . . 
give their consent . either unconditionally or subject to such pecuniary or other 
terms, conditions and stipulations as they may think just, 1 ' and therefore may fix 
pecuniary terms where such terms are no part of the original difference. 

The Corporation of Glasgow appealed to the Court of Session under section 17 
of the Railway and Canal Traffic Act, 1888, on the ground that the words in the 
judgment " that the . corporation were not entitled to make it a condition of 
their consent that the Postmaster- General should not permit hia wires to boused 
in a particular manner authorized by the law," were founded upon an erroneous 
view of the law, and that this had prevented the Commissioners from considering 
the reasonableness of the conditions which the corporation sought to have 
attached to their consent. 

Held (by the Court of Session), that these words did not decide any question 

(*) Before Lord Stoemonth-Dabling and Commissioners Sir Fbedebick Peel 
and Viscount Cqbhjjc, sitting at the Parliament House, Edinburgh. 
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of legal right, but merely expressed the view of the Court that the condition 1899, 1900. 

was an unreasonable one ; and, there being no question of law, that the appeal — 

was incompetent. Geneeai, " 

Quare, whether the appeal from the Commissioners to a superior Court of v. 

Appeal allowed by section 17 of the Railway and Canal Traffic Act, 1888, Corporation 
applies to cases arising under the Telegraph Acts. 0F l * LABaow ' 

This was an application under section 4 of the Telegraph 
Act, 1878. 

The Postmaster-General, by a notice in writing dated the 
21st day of December, 1898, required the consent of the corpo- 
ration to the placing of a line or lines of underground tele- 
graphs in, under, upon, over, along, or aoross certain streets or 
public roads in the city of Glasgow. 

The corporation informed the Postmaster-General in writing 
that they were prepared to give their consent, provided that 
such consent was not to be made applicable to the purposes of 
any private company or individual whose application if made 
direct to the corporation could be refused by the corporation 
without right of appeal. 

The Postmaster-General objected to the condition which the 
corporation had attached to their consent. Thereupon a dif- 
ference arose between the Postmaster-General and the corpora- 
tion, and such difference was, under and in pursuance of the 
Telegraph Act, 1878, referred to the. sheriff of Lanarkshire. 
The sheriff awarded and ordered that the said condition ought 
not to be attached to the consent of the corporation. 

The corporation being dissatisfied with the award of the 
sheriff, required that the difference which had arisen between 
the Postmaster-General and the corporation should be referred 
to the Railway Commissioners in accordance with section 4 of 
the Telegraph Act, 1878. 

Shaic, Q.C. (Craigie with him), for the Corporation of Glas- 
gow. 

The case raises the question of principle, whether the tele- 
phone company is to get way-leaves for nothing, which, by its 
own admission, it was equitable and reasonable that it should pay 
for. The Postmaster-General ought not to be permitted to take 
advantage of his compulsory powers under the Telegraph Aot, 
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1899, lfoo. 1878, where it is demonstrated that he is not doing so qui a 
Postmasteb- central authority, but really qua an instrument of looal enterprise. 

General 

p. The Act of Parliament itself points to the fact that pecuniary 

Co&POEATIOV 

op Glasgow, terms may be exacted by the local authority. 

[Lord Stormonth-Darling : The terms you are asking are 
really asked in the character of owners of the solum, and not as 
the authority having the control of the streets. You say that 
as owners of the streets you ought not to be compelled to part 
with a portion of your roads, as owners, without compensation. 
That raises the question whether the statute really contemplated 
the case of an owner at all.] 

The Postmaster-General is asking for powers not within the 
purview of the statute. If the Postmaster-General is really not 
acting as Postmaster-General, but on behalf of a commercial 
company or a licensee, then the Court is entitled to say that the 
rights of veto are not precluded. It is not contended that a 
Post Office purpose is to be served. If consent should be given, 
it should only be given on the footing of a rate for all persons 
using the wires, whether the telephone oompany or the Post- 
master-General. 

The Solicitor-General, Q.C. {Pitman with him), for the Post- 
master-General. 

The Court is not entitled to inquire into the purposes for 
which the Postmaster-General intends to use these wires. The 
corporation are a body having control of the streets so far as 
they are used or usable for public purposes, and have no rights 
of proprietorship in the " solum." Glasgow Coal ExcJiange Co. 
v. Glasgow City and District By. Co. ( 1 ). 

The corporation are asking for payment for way-leaves, which 
is an incident of ownership. This is not a question between 
parties having private or proprietary interests, but between the 
representatives of the public in two capacities — one, the Post- 
master-General representing the whole public using the tele- 

t 1 ) 10 Bettie, 1284. 
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graphs and telephones, and the other, a body, representing to a 1899, 1900. 
large extent the same public, so far as Glasgow is concerned. Postmaster- 

GmrimAii 

This Court has no right to assess compensation for damage r# 

at all ; that is a matter which is determined by another tribunal, ^^soow! 
under the provisions of the Lands Clauses Act. 

The judgment of the Court was delivered by Lord Stormonth- 
Darling. 

Lord Stormonth-Darling : The Corporation of Glasgow, 
being dissatisfied with the decision of the Sheriff of Lanarkshire, 
dated 22nd April, 1899, on a difference between them and the 
Postmaster-General, have required, under section four of the 
Telegraph Act of 1878, that the difference should be referred to 
us. The difference is this: by notice dated 21st December, 
1898, the Postmaster-General required the corporation, as the 
body "having control over the streets of Glasgow, to give their 
consent to the placing of telegraph wires under oertain streets in 
that city, and, by reply dated 10th January, 1899, the corpora- 
tion intimated that they were prepared to give the desired 
consent, but only on condition that such consent was not to be 
made 'applicable to the purposes of any private company or 
individual, whose application, if made direct to the corporation, 
could be refused by the corporation without right of appeal. 
There was another condition stated in the reply, but no question 
arises with respect to it. On 17th February the Postmaster- 
General intimated in writing that he objected to the condition 
which I have mentioned, and the difference thus came to be 
whether the condition ought to be attached to the oonsent of the 
corporation or not. Now, the real meaning of that condition 
was that the Postmaster-General admittedly proposed to allot 
certain of these underground lines to the service of the National 
Telephone company, for the purpose of connecting two of the 
exchanges of that company, and thereby of affording access to 
the trunk telephone system of the Post Office. This he did in 
pursuance of the policy of the Department under which the 
trunk telephone lines were taken over in April, 1896. A 
Treasury minute of 23rd May, 1892 (which was laid before 
Parliament), had contained a general undertaking that, as far 

b. 16 
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1899, 1900. as practicable, the Post Office would provide underground wires 

PosncAonsB- at an agreed rent to connect together the exchanges of a tele- 
v. phone company within one and the same exchange area, so that 

op Glasgow, municipal authorities might not have to complain of their streets 
being disturbed by competitive companies; and this general 

Stormonth- undertaking had been applied to the case of the National 
armg * Telephone oompany by article 12 of an agreement between the 
Postmaster-General and them, dated 25th March, 1896. It is 
therefore vain to say that the action of the Postmaster- General 
in 1898 was dictated by any sudden or special favour for the 
National Telephone company, or that he was thereby using for 
its private advantage powers entrusted to him for the public 
service. He was only carrying out an engagement which had 
been publicly announced some years before ; and if it involved, 
as it probably did, some benefit to the company, it was none 
the less part and parcel of a general policy which was believed 
to be best in the public interest. It may be natural for the 
Corporation of Glasgow to feel aggrieved at the telephone 
company obtaining this advantage in an indirect way ; for 
there had been, early in 1897, negotiations between them and 
the oompany which, if successful, would have led to the com- 
pany acquiring extensive rights in the streets of Glasgow, and 
for that they were willing to pay a considerable sum. These 
negotiations came to nothing; and the argument for the cor- 
poration is, that the oompany should not now be allowed to 
acquire, through the medium of a publio officer, privileges 
which were refused when applied for in its own name ; at all 
events, that it should not now get for nothing a substantial 
part of what it was formerly willing to pay for. The feeling 
may be natural, but that is the most that can be said for it. 
Ever since Government took over the national telegraphs in 
1869, it has been the policy of the Legislature to give the 
Postmaster-General a free hand in the extension of the tele- 
graph system. He has powers and privileges which no company 
ever had, and practically he has never had to pay for laying 
wires under the streets of a town. The Corporation of Glasgow 
do not seek to attach any condition, pecuniary or otherwise, to 
the operations which he now proposes, so far as these are 
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unconnected with tlie telephone company. But we must 
assume that, in providing certain facilities for that company, he 
is acting in the public interest just as much as when he lays 
down wires to be worked by his own staff. I think it would be 
our duty to make that assumption without evidence ; but it is 
specially easy to make it when we find that the improvement of 
the service of a telephone company acts as a feeder to the 
trunk lines belonging to the Post Office itself, and is part of a 
coherent scheme for the development of telephones throughout 
the country. It seems to me, therefore, that the corporation 
had no right to clog their consent with the condition that 
the Postmaster -General was not to exercise his undoubted 
right of permitting a private company or individual to use his 
wires. I reach that result independently of the decision by^ this 
Court in the Corporation of London Case ( 1 ). There the corpo- 
ration did not put their argument so high as that the company 
should not be allowed to use the wires at all, but only that it 
should not be allowed to use them unless it provided a better 
service. It was held that that was a stipulation which the cor- 
poration were not entitled to make, because it did not concern 
them as street authorities. Perhaps the same might be said of 
the contention that the company should not be entitled to use 
the wires on any terms. But I prefer to rest my judgment on 
the ground that the corporation were not entitled to make it a 
condition of their consent that the Postmaster-General should 
not permit his wires to be used in a paxtioular manner authorised 
by the law. The corporation next maintained that, if consent 
was to be given, it should be made subject to the condition that 
the Postmaster-General should pay as much, proportionally, as 
the National Telephone company was willing to pay for per- 
mission to use the streets when it negotiated with the corpora- 
tion in 1897. In reply to this it was urged that the question of 
terms formed no part of the original " difference " between the 
parties, and could not now be entertained. I cannot assent to 
that view. I think it is clear that, by section 3 of the Tele- 
graph Act of 1878, " the authority by whom the difference is to 



1899, 1900. 

postmasteb- 
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V. 

Corporation 
of Glasgow. 



Lord 

Stormomtli* 

Darling. 



( l ) Ante, p. 234. 

16(2) 
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1899, 1900. be determined," be it the sheriff or this Commission, may give 

Postmasteb- their consent " either unconditionally or subject to such pecu- 

m ^ EAL niary or other terms, conditions, and stipulations as they may 

Coepoeation think just." Nor do I think that the word " pecuniary " can 
op Glasgow. j r J 

be held applicable only to the case of railway or canal pro- 

Stormonth- P^tors or lessees. But I do not think that there are materials 
Darling, before us which would enable us to fix any pecuniary terms as 
obviously just. The terms suggested in the negotiations of 
1897 were made with reference to a much larger, and in many 
respects quite different, scheme from that which is now proposed. 
It is impossible to find in these negotiations any guide to a pay- 
ment which could be justly imposed for the use of the limited 
number of streets as proposed in the notice. I am therefore 
of opinion that the sheriff was right in giving his consent 
unconditionally, and I propose that we should follow the same 
course. 

The Corporation of Glasgow appealed against this decision. 

ShatCy Q.C. (Craigie with him) for the appellants. 

This is an appeal on a question of law. Lord Stormonth- 
Darling said that the corporation had no right to attach any 
such condition to their consent ; but it was within their rights 
to attach any legal oondition under the Telegraph Acts. This 
precluded the Commissioners from considering whether the 
conditions were reasonable or not. 

In the North-Eastern Ry. Co. v. North British Ry. Co. (*), it was 
held that if it appears from the judgment that the order pro- 
ceeded on a wrong assumption of law, there was an appeal to 
this Court. 

The Commissioners have not exercised their discretionary 
power; they deoided that they were not entitled to consider 
whether the condition was reasonable or unreasonable, but that 
the corporation had not the right to put in the oondition at all, 
on grounds of publio policy. Neither the question of adminis- 
tration nor the merits were approached, beoause the Commis- 

(*) Ante, p. 82 ; 25 Rettie, 333. 
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sioners held themselves foreolosed by a view of the legal right of 1899, 1900. 

the corporation, which view, if not negatived, was sufficient for Posthastbb- 

all the purposes of the judgment. If the Commissioners may v , 

insist on pecuniary conditions, under section 3 of the Telegraph StGlSqow! 
Act, 1878,* it would be a very extraordinary thing if those in 
whom the roads are vested by statute oould not do so. 

The Solicitor-General (Dicfaon, Q.C.), and Johnston, Q.C. 
(Fleming with them), for the Postmaster- General. 

An appeal does not lie ; the Eailway and Canal Traffio Aot, 
1888, had reference to railways and canals, not to telegraphs, 
and section 17 of that Aot does not apply at all. Section 8 
simply transferred to the new Commission the absolute discre- 
tion which the " Eailway Commissioners " had under the Tele- 
graph Act of 1878 ; the latter were merely an administrative 
body, and oould only reach the Courts by stating a case. 

In Strain v. Strain ( l ) 9 an appeal from the sheriff's discretion 
as to the granting of a warrant in aliment cases was dismissed. 

No question of law is raised which the Court can dispose of 
and on which the Commissioners have proceeded, rightly or 
wrongly. The Commissioners were considering the "reason- 
ableness " of the consent throughout. 

The Lord President (Eight Hon. J. B. Balfour) : It maybe a 
question whether the appeal from the Commissioners to a superior 
Court of Appeal, allowed by section seventeen of the Eailway and 
Canal Traffio Aot, 1888, applies to cases arising under the Telegraph 
Acts ; but, assuming that it does, I am of opinion that the appeal 
is inoompetent, because it is not upon a question of law, but of 
the reasonableness or unreasonableness of the conditions which 
the corporation seek to have attached to the consent, a matter 
not depending upon law, but upon fact and opinion upon fact. 

It was contended on behalf of the corporation that the ques- 
tion is one of law, because Lord Stormonth-Darling, the ex 
officio Commissioner, in delivering the judgment of the Commis- 
sioners, expressed the opinion that the corporation "had no 

(*) 13 Bettie, 1029. 
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1899, 1900. right to clog their consent "with the condition " above mentioned, 
Posticabteb- and were "not entitled" to attach that condition to their 

General . 

Vm consent. 

S Glawww* •""* ( * oes no ' , h° wever > appear to me that, in using the words 

" had no right " and " were not entitled," his Lordship intended 

PPMident. *° decide, or ^ decide, any question of legal right, or to 

indicate that any question of legal right was raised for decision. 

I think that he only meant to say that the corporation had no 
right, and were not entitled to prevail, in insisting on the 
condition being annexed to the consent, because it (the con- 
dition) was unreasonable. In a similar case( l ), between the 
Postmaster-General and the Corporation of London, Mr. Justice 
Wright, the English ex officio Commissioner, in delivering the 
opinion of the Commission, said : " I think that we ought to 
hold that the condition sought to be imposed is not a reason- 
able one, and not one that ought to be sanctioned by the 
Court"; and it appears to me that Lord Stormonth-Darling 
intended in the present case to express the same view. 

The best test, however, of what the Commissioners deoided 
is the formal order which they made, and it is, "that the said 
condition ought not to be attached to the consent of the cor- 
poration." This does not involve any statement that either the 
corporation, or the sheriff, or the Commissioners, had no power 
to attach the condition, but merely that the condition was 
unreasonable, and therefore ought not to be attached. 

I therefore consider that the question brought before us by 
this appeal is not one of law, and consequently that we have 
no jurisdiction to entertain it. 

Lord Kinnear : I conour. 

Lord Adam : I conour. 

[Solioitor for the Postmaster-General : J. S. Pitman for Sir 
Robert Hunter. 

Solicitors for the Corporation of Glasgow: Campbell and 
Smithy Edinburgh.] 

(*) Ante, p. 234. 
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Postmaster-General 

v. 

Corporation of Edinburgh (*). 

Telephone Wires — Ownership of '*" solum" by Road Authority — Telegraph 
Act, 1863 (26 <fc 27 Vict. c. 112), a. 13— Telegraph Act, 1892 (55 A 56 
Vict. c. 59), a. 5. 

The powers conferred on the Postmaster- General by the Telegraph Acts, 1863 July 11, 
and 1878, are powers of construction, and a licence granted by him to the October 31, 
National Telephone company to use lines when constructed is not a licence to ^^^q 

exercise powers oonferred on the Postmaster-General by the Telegraph Aots of " 

1863 or 1878 ; and, consequently, in such a case, section 5 of the Telegraph Act, 
1892, has no application. 

Section 13 of the Telegraph Act, 1863, only requires the consent of the land- 
owner (to the laying of telegraph wires) in addition to the consent of the body 
having control of the street, where such landowner is liable, qud landowner, for 
the repair of the street, and where the landowner and the body having such 
control are separate persons. 

The fact of a corporation having the ownership of the solum through which 
the wires are to be laid, affords no reason for annexing pecuniary terms to their 
consent, inasmuch as the corporation is a public body, and the Postmaster- 
General must be held to be acting in the public interest. 

This was an application under section 4 of the Telegraph 
Act, 1878. 

The Postmaster-General applied for the oonsent of the Edin- 
burgh Corporation to the laying of certain wires under the 
streets of the city, which it was admitted would be used by the 
subscribers of the National Telephone oompany as junction 
wires from the various call offices to the trunk wires at the Post 
Office, Edinburgh. This was to be done under an agreement 
between the Post Office and the National Telephone company, 

t 1 ) Before Lord Stobjcoste-Dablzno and Commissioners Sir Fbedbeick Pssl 
and Viscount Cobhaic, sitting at the Parliament House, Edinburgh. 
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IMP- and would be for the benefit of both parties, the Post Office 
p ^™^™- taking a rent for the wires and also a percentage of their earn- 
v. ings — and further, obtaining increased profits on their own 

ofEdihbttboh. trunk lines owing to these junction lines. 

The Corporation of Edinburgh objected to the decision of the 
sheriff (to whom the matter was referred in accordance with the 
procedure laid down by the Telegraph Acts) on the following 
grounds : — 

1. That the Postmaster-General was acting on behalf of his 

licensee the National Telephone company, and that 
consequently the corporation had an absolute veto under 
section 5 of the Telegraph Act, 1892 (as modified by 
section 10 of the same Aot). 

2. That the corporation being the owners of certain bridges, 

which they had built on their own soil, and which were 
repaired by them not as a road authority — the proposal 
to carry the wires over such bridges required the consent 
of the corporation as landowners bound to repair under 
section 13 of the Telegraph Act, 1863. 

3. That the corporation were the owners of the " solum " of 

the streets in question, whioh was a valuable right, and 
that they were entitled to a substantial way-leave, or else 
to a rent for the use of the wires. 

The Dean of Faculty (Asher, Q.C.), (Cooper with him), for the 
Corporation of Edinburgh. 

The junction wires will be exclusively under the administra- 
tion of the National Telephone company. The Post Office will 
use these wires under the Telegraph Acts, and therefore the 
telephone company, using them as a licensee, will be exercising 
powers conferred on the Post Office by those Acts. 

By the Telegraph Act of 1863, a "road " includes a bridge ; 
therefore the bridges here are part of the road, and they have to 
be maintained by the corporation as owners, and therefore 
nothing can be laid upon them without their consent as owners 
liable to repair by section 13 of that Act. 

Section 7 of the Telegraph Act, 1863, gives the owner of the 
soil a right to compensation, and it is only reasonable that this 
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should take the form of the corporation sharing in the profits of 1899. 
the Postmaster-General arising from these -wires. PoamisTBB- 

GENEEAi 



V. 



The Lord Advocate (Graham Murray, Q.C.), and the Solicitor- cobpoiLtion 
'General (Dickson, Q. C.) } (Pitman with them), for the Postmaster- ofEmnbotqh. 
General. 

The Telegraph Acts of 1863 and 1878 are constructive Acts, 
the working Act being that of 1869. The Telegraph Act of 
1892 does not sweep away the powers of the Post Offioe 
under the Acts of 1863 and 1878. 

The appeal given to the Railway Commission by the Act of 
1878 applies to a oonsent under seotion 13, as well as under 
section 9, of the Act of 1863. The consent asked is that of the 
road authority, the owner is given compensation under seotion 7 
of the Aot of 1863. Any pecuniary condition to be imposed 
is limited to any claim qud road authorities. 

The judgment of the Court was delivered by Lord Stor- 
month-Darling. 

Lord Stormonth-Darling : This case, I think, is substan- 
tially ruled by our decision of 20th July last, in the case between 
the Postmaster-General and the Corporation of Glasgow ( 1 ). 

At the first hearing of the oase, certain difficulties were raised 
by the present appellants as to the physical possibility of laying 
wires in the lines proposed by the Postmaster-General ; and, in 
consequence, an adjournment was granted. But these diffi- 
culties have now been entirely overcome. 

I do not propose to repeat the reasons which led us to our 
conclusion in the Glasgow Case. But I will shortly notioe two 
points: — 

(1.) An argument on the Telegraph Act, 1892, which, 
although stated in the Glasgow Case, was more 
urgently pressed by the present appellants ; and 
(2.) A supposed distinction between the two cases arising but 
of the fact that the Corporation of Edinburgh are not 
merely the body having oontrol of the streets, but are 
the owners of the solum. 

0) Ante, p. 238. 
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1899. First, as to the Act of 1892, it is said that, by the combined 

P08TKA8TEB- effect of sections 5 and 10, a company or person licensed by the 

r# Postmaster-General to exercise the powers conferred on him by 

^^ the Telegraph Acts, 1863 and 1878, cannot exercise these 

powers in a Scottish burgh without the consent of the burgh 

stormonth- roa( * au *kority, which consent is not open to review. The 
Darling, answer to that argument is, that the powers conferred on the 
Postmaster-General by the Acts of 1863 and 1878 are powers 
of construction, and that he has not in the present case licensed 
any company or person to exercise these powers. He is pro- 
posing to do the work of construction himself, and his licence 
to the National Telephone company to use some of the lines 
when constructed, is not a lioence granted under either the Act 
of 1863 or the Act of 1878, but under another statute. It 
seems to me, therefore, that section 5 of the Act of 1892 has no 
application. 

Second, as to the ownership of the streets by the Corporation 
of Edinburgh, it is necessary to distinguish between their cha- 
racter as owners and their oharacter as the body having control 
of the streets. For it is only in the latter capacity that their 
consent is required under the Act of 1863. No doubt, under 
section 13 of that Act, the consent of the landowner is required 
in addition to the consent of the body having control, but only 
where such landowner is liable for the repair of the street. 
And, as I read section 112 of the Edinburgh Municipal Act of 
1879, the Corporation of Edinburgh is liable for repair of the 
streets which are here in question, not as owners, but because, 
by that section, these streets are vested in them, and they have 
" the sole charge and superintendence of the same." The same 
observation applies even to the North Bridge, because, by the 
speoial Aot under which it was reconstructed (57 & 58 Vict. 
0. 151, s. 28) the provisions of the Munioipal Act of 1879 are 
made to apply to it. But, really, it is of very little impor- 
tance whether the corporation are liable to repair these streets 
and bridges in the one charaoter or in the other, because I 
am satisfied that seotion 13 of the Telegraph Aot of 1863 
requires the oonsent of the owner, in addition to the consent 
of the body having control, only where these are separate 
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persons. Accordingly, I do not think that the faot of the 1899. 

corporation being owners at all affects the question which Postmaster- 

we have to decide. In particular, it does not seem to us to v% 

afford any reason for annexing pecuniary terms to the consent ^mvun^va 

which we think ought to be given to the operations of the Post- 

master-General. The corporation are a public body, and the stormonta- 

Postmaster-General must be held to be acting in the publio Darling, 
interest. We shall, therefore, give consent to the proposal of 
the Postmaster-General, as the sheriff did, without conditions. 

[Solicitor for the Postmaster-General : J. S. Pitman, Edin- 
burgh, for Sir Robert Hunter. 

Solicitor for the Corporation of Edinburgh : T. Hunter, Edin- 
burgh.] 
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Corporation of Arbroath 

i\ 

Caledonian Bail way Company and North British Railway 

Company (*). 

Passenger Station Accommodation — Rebuilding Bridge carrying Street ortr 
Railway — Alterations applied for not within Railway Company's own 
powtr — The Railways Clauses Consolidation {Scotland) Act, 1845 
(8 & 9 Vict c. 33), s. 16— The Railway and Canal Traffic Act, 1854 
(17 & 18 Vict. c. 31), s. 2. 

Jufy 6, 6, Section 16 of the Scotch Railway Clauses Act, 1845 (8 & 9 Vict. c. 33), gives 

18P8* power to a railway company (subject to restrictions in its special Act) to con- 

struct bridges over railroads, and from time to time to alter, repair or discontinue 
them and substitute others in their stead, and to do all other acts necessary for 
making, maintaining, altering or repairing, and using the railway. 

Upon a complaint by the Town Council of Arbroath of the want of facilities 
for passenger traffic at the station at Arbroath, it was admitted that the 
rebuilding of a bridge on which the booking offices were erected and -which 
carried one of the town streets over the railway, was essential to any material 
alteration and improvement of the station. This bridge was originally con- 
structed by the railway company under their special Act, but the street passing 
over the bridge was vested in the municipal authorities of Arbroath. 

Held, that while section 16 of the Railways Clauses Consolidation (Scotland) 
Act, 1846, gives railway companies power to alter works of their own, it does 
not apply to works which have been dedicated to a purpose other than railway 
purposes, e.g., a street which is vested in the municipal authorities. 

Held, further, that as the accommodation works which the applicants asked for 
could not be carried out except with the consent or authority of someone other 
than the railway companies themselves, the works applied for were not within 
the railway companies' own powers, and that therefore the railway companies 
had not violated their statutory duty under section 2 of the Railway and Canal 
Traffic Act, 1854. 

This was an application under section 2 of the Railway and 
Canal Traffic Act, 1854. The Corporation of Arbroath com- 

(*) Before Lord Teatnsb and Commissioners Sir Frederick Feel and Viscount 
Cobhax, sitting at the Parliament House, Edinburgh. 
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plained that the Caledonian and North British railway com- 1898. 
panies, who were the owners of the Dundee and Arbroath joint Cobfobation 

OF Abbboath 

line, had neglected and refused to afford reasonable facilities for *. 

the receiving and forwarding and delivering of passenger traffio Rt# q 0b ^ 
using the Arbroath station. Specifio complaints were made as ^J^ 
to the length and width of the platforms and as to the ticket R*. Co. 
office accommodation, and also as to the waiting rooms and 
lavatory accommodation. 

The respondent companies, in their answer, after denying the 
specific causes of complaint, stated, that to accomplish the im- 
provements which the applicants desired, the railway companies 
required statutory powers; and that the railway companies 
had deposited a Bill in Parliament for the building of a prac- 
tically new station, which had been agreed to by the applicants, 
but that the latter had since withdrawn their consent to the 
Bill. Powers were sought by this Bill to replace the stone 
bridge on which the booking offices were built, and over which 
the road was carried, by a new bridge with iron girders, and 
also to close a level crossing. It was this latter alteration which 
the applicants objected to, except on their own terms. In con- 
sequence of the opposition of the applicants, the Bill, which was 
otherwise unopposed, was withdrawn. 

At the conclusion of the evidence on behalf of the applicants, 
the Court requested counsel to argue the question whether, 
having regard to the decision in the Hastings Case( x ) } what the 
applicants asked for was within the powers of the railway com- 
panies, and therefore within the jurisdiction of the Court to 
order. 



Solicitor-Oeneral (Dickson, Q.C.) (Clyde with him) for the 
applicants. 

It follows from the judgment in the Hastings Case ( x ) that if 
this Court is satisfied that the necessary facilities do not exist, 
and although they may not in the first instance be entitled to 
prescribe the precise thing to be done, at any rate, they can say 

(>) Ante, Vol. in. 464. 
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1898. that there is a failure on the part of the railway oomjMUiy in 

Corpobahon discharging their statutory duty, and that such failure must be 

v , remedied. The Court in such a case has generally radicated 

Caledonian 
By. Go. ash 

NOBTH 



that in their opinion there is a necessity for facilities. 



Bhitish [Sir Frederick Peel : The Court must be satisfied that 

By. Co. . 

there is a way in which the facilities can be given.] 

The present case differs from the Hastings Case, because in 
that case it was impossible to enlarge the bridge withoixi the 
railway company acquiring further ground. In the present 
case the railway company do not require to interfere *with 
anyone's property but their own. It is a bridge constructed 
by the railway company on their own land, and maintained Toy 
them, the oommunity only having a right of passage across it. 
The provision of suitable waiting rooms and lavatory accommo- 
dation and booking office accommodation are matters which 
can be remedied without touching the bridge at all. 



The Dean of Faculty (Asher, Q.C.) (Balfour, Q.C., and Cooper 
with him) for the railway companies. 

Where a railway runs over its own bridge, it can do what it 
likes with it. Where it substitutes a bridge carrying a street 
for the street which was there before, it is bound to maintain 
such bridge, and keep up the roadway ; but this does not give 
the railway company the right to alter that bridge or block the 
street, which still remains a street available to the town for all 
municipal purposes (<?. g., water, gas, &c.) 

As in the Hastings Case (*), the consent of someone outside 
is here necessary. Not trying to get that consent (and the 
accompanying power) cannot be a contravention of the statute. 

In the Hastings Case ( x ), where the consent had been obtained 
by agreement, the Court held that a power so obtained was not 
a power belonging to a company under the statute, so as to 
make them oontraveners of the statute by not doing a thing 
whioh they only got power to do under that agreement. 

P) Ante, Vol III. 464. 
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Lord Trayner: We invited disoussion upon this question 1898. 
of law because it seemed to us that if a certain view of it was Corporation 
entertained it put an end to the case, and that neither further 0F ^ WUTH 
evidence nor argument would be necessary. r AL1 Co 3HIAN 

The Commissioners are of opinion that upon the case, as North 
presented by the applicants themselves, they cannot succeed Ry. Co. 
in the present application. Prior to 1895 there were nego- 
tiations between the railway companies, the owners of this 
station, and the munioipal authorities of Arbroath, with refer- 
ence to improvements whioh, it was suggested, might be made 
upon the station itself ; but it is unnecessary in dealing with 
this case to go beyond the negotiations whioh took place in 
1895. In that year the railway companies submitted to the town 
authorities a plan of proposed alterations to the station at 
Arbroath which they were prepared to carry out. But it was a 
necessary part— an essential part — of their plan that two things 
should be done, namely, the alteration of the bridge over Keptie 
Street, and the closing of the street called Spink Street. On a 
consideration of the plan which was exhibited to them, and 
after conferences on the subject more than once among them- 
selves, the municipal authorities came to be of opinion that that 
plan should be adopted and to that plan they gave their consent. 
Not an unqualified consent, as I shall observe immediately, but 
they gave their consent to the two things being done which 
were essential features of the companies' proposal. They con- 
sented to the bridge over Keptie Street being altered, and they 
consented to the street called Spink Street being closed. Now 
I have said that they did not give an unqualified consent, 
because they said that, " subject to the adjustment of details," 
they consented to these alterations. It is perfectly obvious to 
anyone who was able to understand a plan, and to understand 
the correspondence that took place with reference to the plan, 
that the removal and alteration of Keptie Street bridge, and 
the closing up of Spink Street, were not details. It is quite 
true that some of the gentlemen who were examined yesterday 
said that they had regarded these as matters of detail to be 
afterwards adjusted ; but they practically admitted that in this 
view they were probably wrong, and accounted for their error 



Lord Trayner. 



256 RAILWAY AND CANAL TRAFFIC CASES. 

1898. by saying that they had been misled by the word " details,** the 

Cobpobation meaning of which they had not entirely apprehended. Of 

op Abbboath courge these gentlemen were speaking in perfectly good faith ; 

Caledonian ^d the contrary is not even suggested. But I repeat it was 

Nobth not a matter of detail, but a matter of the essence of the com- 

"Rn .I T I.MH 

Rt. Co. panies' proposals that the Keptie Street bridge should be 
rebuilt, and that Spink Street should be closed. I may say, 
just in a word, that the reason for making these two things 
essential was, that without the alteration of Keptie Street bridge 
it was impossible to give that accommodation below it for plat- 
forms which was much desired by the municipal authorities, and 
which appeared to be very desirable in itself ; while, as regards 
Spink Street, it was essential that it should be closed, because 
unless that was done the railway companies could not get that 
accommodation for their goods traffic, without which it was 
impossible for them, within the limits of the space which they 
possessed, to give the desired, and the desirable, alterations 
with regard to station accommodation. Now, if these two 
things are essential, and these two things are not within 
the power of the companies — I mean, if these two things are 
essential to the carrying out of these accommodation works 
which the petitioners desire, and these oannot be carried out 
unless with the consent or authority of somebody other than the 
railway companies themselves — then it appears to me to be clear 
that the railway companies are not in violation of their statutory 
obligation in not having afforded the accommodation sought. 
The witness who was examined first yesterday on behalf of the 
applicants stated, that without the alteration of Keptie Street 
bridge, it was impossible to make any real improvement upon 
Arbroath station. No doubt there might be an adjustment 
and alteration of waiting-room accommodation, and some 
other things of that kind, without interfering with the bridge. 
But it is not for this Court to direct the railway companies 
at what particular part of their station they shall have a 
cloak room, or in what particular part of the station a 
waiting room or lavatory. But it was plain, upon Mr* Crouch's 
evidence, that there was no hope of making this station such as 
the municipal authorities of Arbroath (and such as other people) 
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would desire to see it, without the taking down of Keptie Street 1898. 
bridge, and although Mr. Crouoh was not so clear about that, Corporation 
without the addition also of the ground whioh would be afforded 0F A ^ E0ATH 
by the closing up of Spink Street. Now, if that is the state of Caisdonian 
the fact upon the petitioners' own evidenoe, I take it, as I have North 
already indicated, to be certain that the railway companies are r y . Co. 

not violating any of their statutory duties by failing, to increase 

and alter the station accommodation in the way whioh has been 

desired. On the matter of law, therefore, I am of opinion that 
the railway companies are not in violation of any statutory duty, 
because the works which they are asked to oarry out, and which 
we are asked practically to order to be carried out, are not 
within their own power. 

I should not have thought it necessary to add more to what 
I have said had it not been for the contention of the Solicitor- 
General, upon the Eailway Clauses Act, that the railway com- 
panies have power at their own hand to interfere with Keptie 
Street bridge without any consent. I think that is not so. No 
doubt the railway oompanies under the Railway Clauses Act 
have power to alter works of their own ; but I do not think 
they . have power to alter or substitute works that they have 
made and dedicated to a different purpose than their own — that 
is to say, a different purpose than railway purposes. The street 
over Keptie Street bridge is just a part of the streets of the 
burgh ; and I should be slow to hold that the railway company 
at its own hand had the right to break down that street and 
deprive the citizens of the right they have of passage by it from 
one part of the town to another. The railway companies, with 
regard to works which are their own, are entitled under the 
statute to alter them and substitute others for them ; but they 
cannot by doing so infringe rights vested in other people. The 
street passing over Keptie Street bridge is as much vested in 
the municipal authorities as any other street in Arbroath. 

If the application fails upon that ground, that is enough to 
dispose of the case. But I think it right to go a little further. 
I am of opinion, upon the evidence submitted to us, that the 
complainers have failed to establish the statement of fact which 
they set forth in the second article of their application. They 

b. 17 
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1898. say the defendants have for a long time neglected and refused 

Cobpoejltion to afford, and still refuse to afford, reasonable facilities for 

v , receiving, forwarding and delivering the passenger traffic 

Bt!^ 1 ^ at Arbroath station. I think that statement has not been 

North proved ; and for my own part I am prepared to negative tlie 

By. Co. statement, because I think the railway companies have never 

Lord TrT refused to afford any facility for the traffic, passenger and goods, 

which it was within their power to afford at Arbroath station. 

At the same time it is impossible to conceal from oneself that 
this station, which was built at an early period in the history of 
railways, is not a station which in all respects conforms to 
modern requirements, and I should think the railway companies 
would find it to be not only for their own interest but for their 
own convenience to endeavour, as far as they possibly can, to 
make the station a better one than it is. I should like to add 
further, that as in 1895 or 1896 the town council of that time 
agreed to the closing up of Spink Street, and thought that was 
not too great a price to pay for the additional accommodation 
which the railway oompanies were otherwise disposed to give 
them if Spink Street was closed, that the parties might again 
reconsider their position, and that on the one hand the fawn 
might oonsider whether Spink Street might not now be closed 
up as they agreed in 1896 it should, and that upon that being done 
the railway oompanies should not now proceed to carry out these 
alterations and amendments which according to their plan of 
1896 they were willing to perform. I think the parties might 
consult — in the case of the railway companies their own advan- 
tage, and in the case of the town council of Arbroath the public's 
advantage — if they would now try to adjust the same terms 
between them as were proposed in 1896. 

In the meantime I am of opinion that both in fact and law 
the applicants' case has failed, and that the application ought 
to be dismissed. 

Sir Frederick Peel and Lord Cobham concurred. 

[Solicitors for the applicants: Durnford 8f Co., agents for 
W. K. Macdonald, Arbroath. 

Solicitors for the railway companies: William Robertson 8f 
Co., agents for Thos. Thornton, Son 8f Co., Dundee.] 
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Caledonian Railway Company 



North British Railway Company ( j ). 

Running Power*— Term* for exercise of— Allowance for Working Expense*- 
General Rule— Regulation of Railway* Act, 1873 (36 <b 37 Vict. 
c. 48), 8. 8. 

The ordinary terms granted by the Railway Commissioners on which running J u \y a 1898. 

powers may be exercised are 75 per cent, of the rate, after the deduction of 

terminals, to the owning company, and 25 per cent, of the rate to the company 
exercising the running powers. 

This now amounts to a rule, which will only be departed from under special 
circumstances. 

By an Act of Parliament the Caledonian railway company were given running 
powers oyer a line of the North British railway company to B., a distance of 
13 miles, on such terms and conditions as should be agreed upon between these 
railway companies (subject to a prevision that the rates charged by the Cale- 
donian company to B. should not exceed those charged by them for similar 
traffic from the same places to G-.), or as, failing agreement, an arbiter might 
determine. 

Such arbiter was empowered, "in fixing such terms and conditions, to have 
regard to the obligations imposed on the Caledonian company with respect to 
rates." 

The Caledonian company proposed certain fixed tolls for the exercise of their 
running powers, viz. : Passengers 2d. each, goods 4d. per ton, and minerals, 
including pig-iron, 2d. per ton ; this being the arrangement between the two 
companies (by agreement) on the line to G., where the tolls in force, for a 
distance of under three miles, were in each case less by Id. than the above-men- 
tioned proposed tolls. 

Held, that the proposed tolls were inadequate, and that the running powers 
should be exercised on the ordinary terms. 

This was an application under section 8 of the Regulation of 
Railways Act, 1873, and section 15 of the Railway and Canal 
Traffio Act, 1888. 

(') Before Lord Tbaykeb and Commissioners Sir Fbjedebick Peel and Viscount 
Cobham, sitting at the Parliament House, Edinburgh. 

17(2) 
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1898. 



NOBTH 

British 
Ry. Oo. 



By the Borrowstounness Town Improvement and Harbour 
Caledonian Act, 1897, s. 24, running powers and facilities over the North 
British railway company's lines, between Larbert and Carmuirs 
(East) junctions respectively, on the one hand, and the harbour 
and docks of Borrowstounness, inoluding the branoh to Bridge- 
ness, on the other hand, are conferred on the Caledonian railway 
company subject to the following provision : — 

" Provided always, that the Caledonian company in respect of 
all descriptions of traffic conveyed by them in the exercise of the 
running powers conferred by this Act, to or from places on the 
Caledonian railway and beyond, from time to time shall not 
charge rates exceeding the rates for similar traffic from or to 
the Grangemouth branch railway of the Caledonian company, 
the harbour and dock at Grangemouth, and the harbour of 
South Alloa, to or from the same places." 

By seotion 25 of the same Act, the terms and conditions of 
the exercise of these powers were, failing agreement, to be 
determined by an arbiter appointed by the Board of Trade, 
with the following proviso : — 

" Provided always, that the arbiter in fixing such terms and 
conditions may have regard to the obligations imposed on the 
Caledonian oompany by the immediately preceding section with 
respect to rates." 

The general manager of the Caledonian company made the 
following proposition to the North British company : — 

" Having regard to the provisions of seotion 24, providing for 
the rates to be charged by my company in the exercise of their 
running powers, not exceeding the rates from or to the Grange- 
mouth branch railway to or from the harbour and dock at 
Grangemouth and the harbour at South Alloa, my oompany 
are of opinion that the payments by them to your company 
should be a fixed nett toll as in the case of the Grangemouth 
traffic of the two companies, together with their proportion of 
interest at 7 per centum on the cost of works as at Grange- 
mouth, and in that case I beg to propose the following tolls : — 
" 1. Passengers, 2d. each. 
" 2. Goods, 4d. per ton. 
" 3. Minerals, including pig-iron, 3rf. per ton." 
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On the Grangemouth line, a distance of under three miles, 1898. 



V. 

NORTH 

British 
•Ry. Co. 



the rates then in force were — for passengers, Id. each ; for goods, Caledonian 
3d. per ton ; for minerals and pig-iron, 2d. per ton. 

The North British railway company contended in their 
answer that, considering the distance to be run over by the 
Caledonian company was nearly thirteen miles, payment by fixed 
tolls was unfair to them, and they could not agree to it for the 
exercise of what were strictly compulsory running powers. They 
stated that the length of the Grangemouth branch railway from 
the North British railway to Grangemouth, over which the 
North British railway got running powers in 1867, was under 
three miles, and that the tolls were fixed in 1867 by agreement 
between the two companies, in return for running powers 
granted to the Caledonian railway over the North British 
railway at the same date over a similar distance, at the same 
amount in each case. 

They further stated that, prior to the passing of the Borrow- 
stounness Town Improvement and Harbour Act, 1897, the 
Caledonian company already had, under the North British and 
Edinburgh and Glasgow Eailway Companies Amalgamation 
Aot, 1865, running powers over the North British railway from 
Larbert junction to Bo'ness high junction, a distance of 7 miles 
42 chains, on the terms and conditions set forth in the Act of 
1865, namely, that the running company should receive 25 per 
cent, of the mileage receipts on account of working expenses. 
The only part of the North British railways over which run- 
ning powers were for the first time conferred on the Caledonian 
company by the Act of 1897, was the branch from Bo'ness high 
junction to Bridgeness, a distanoe of 5 miles 34 chains. 

The North British railway company contended that the afore* 
mentioned Act of 1865 set forth the usual terms for the exercise 
of running powers in Scotland, namely, that the running com- 
pany shall receive on account of working expenses 25 per cent, 
of the mileage proportion of the rates and fares applicable to 
the owning company's line. 

The Caledonian company in their reply stated that the terms 
of the Act of 1865, as to the Caledonian company's running 
powers from Larbert junction to Bo'ness high junction, had 
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been superseded by an agreement conferred by the Caledonian 
Railway (No. 1) Act, 1884, which imposed nett tolls. 

They denied that the terms of the Act of 1865 were applic- 
able in general, or to this particular oase. 

The Solicitor-General (Dickson, Q.O.) (Clyde with him), for 
the applicants. 

The Caledonian railway company got running powers over the 
North British railway to Bo'ness in consideration of the North 
British getting access to the new dock which the Caledonian 
company were authorized to construot* at Grangemouth. Parlia- 
ment intended the two companies to be on the same footing as 
regards Bo'ness and Grangemouth. There is a distance of from 
ten to four miles as regards Bo'ness for which the Caledonian 
company are to get no charge for mileage — section 25 provides 
for this being taken into consideration. The Commissioners of 
Bo'ness stated in their Act that it was expedient for the Cale- 
donian company to oome into Bo'ness; on the North British 
company's terms the running powers would never be exercised, 
and Bo'ness would remain with one railway company. 

The Lean of Faculty (Asher, Q.C.) (Balfour, Q.C., and Orienon 
with him), for the respondents. 

The terms of section 25 are " empowering " and not " compel- 
ling." If the running powers have been accepted under too 
onerous a condition, why should the whole burden oome on the 
owning company, who resisted the granting of them P 

The principle of allowing 25 per oent. for working expenses 
distributes the loss over both companies equally. The Cale- 
donian oompany can stop exeroising their powers whenever they 
like. The Grangemouth rate has no relevancy — it arose by 
agreement and on mutual consideration ; it has been reduced by 
threatened competition. This reduced rate is taken as a basis 
for exercising compulsory running powers ; seeing the mileage, 
the proposed rates, even on that basis, are inequitable. 

The Grangemouth rate not being in the least binding as a 
standard to follow, the ordinary rule should be adopted in this 
case. 
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The judgment of the Court was delivered by Lord Trayner. 1898. 



Lord Trayner : We have before us an application on the 
part of the Caledonian railway company to fix the terms and 
conditions on which they shall exercise the running powers 
conferred upon them by the Bo'ness Town and Improvement 
Harbour Act, 1897, over the North British line from Larbert 
to Bo'ness. That is a question which the Court has had to 
consider more than once, and it appears that for many years 
past there has been a practice, certainly in Sootland if not else- 
where, that in these circumstanoes the ordinary mode of adjust- 
ing the conditions on which running powers shall be exercised 
is by giving 75 per cent, of the rate to the owning company 
and 25 per cent, of the rate to the company exercising the run- 
ning powers. That has been so often adopted, and with legis- 
lative sanction, that it really amounts to a rule ; and the ques- 
tion, therefore, in this case is, whether the Caledonian company 
have shown that the present application is attended with any 
circumstances whioh oould in fairness take it out of that general 
rule and induce the Court to fix a different rate in the particular 
case with which we are dealing. 

The Caledonian company have proposed that, instead of fol- 
lowing what I have called the usual rule, they should be allowed 
to exercise their running powers from Larbert to Bo'ness upon 
certain fixed tolls. I must say that the tolls proposed seem to 
me altogether inadequate, and that the proposal of the Cale- 
donian railway company cannot be given effect to. 

But referring to the proposal, on the other hand, of the 
North British company, I have now to consider whether the 
Caledonian company have shown any reason why that proposal, 
which, as I have mentioned, is a proposal in conformity with 
. the prevailing rule, should on this occasion be departed from. 
I am unable to see any circumstances in the oase as presented to 
us whioh would justify us in departing from that rule. We 
have fully before us, not only the terms of the statute which 
have been referred to by the Solicitor-General, but the whole 
circumstances of the oase ; and in these circumstances I am dis- 
tinctly of opinion that we should now fix that the sum to be 
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1898. paid by the Caledonian railway oompany to the North British 

Caijsdoniaw for the exercise of these running powers is 75 per cent, of the 

T ^ " total rate. It was stated to us yesterday that fixing such a rate 

British ^ ^ a *» or 8UC ^ a P ro P°^ on as t^ 8 *, to be paid by the Cale- 

Ry. CJo. donian company to the North British company would result in 

lord Trayner *^ e Caledonian company being practically debarred from exer- 

oising their running powers altogether. Upon that matter I 

am not at all sure of that, and I venture to think that Mr. 
Patrick took a somewhat pessimistic view of the case when he 
suggested that that would be the result. The Caledonian oom- 
pany had their own ends in view when they obtained the 
Bill which gave them running powers into Bo'ness. I have no 
doubt whatever that the Caledonian company were quite well 
advised in proceeding to obtain these running powers, and that 
they had before them all the reasonable considerations which 
would influence them in seeking to obtain those powers, and 
that they will now, notwithstanding our judgment, make that 
use of the running powers which they have, and gain that 
advantage from it which they anticipated when they sought the 
powers from Parliament. I think there are other circum- 
stances in the case which go very much to strengthen the view 
which I am expressing, but which it is not necessary, in deciding 
the case, to dilate upon. 

On the whole matter, I am of opinion that we should fix that 
the running powers shall be exercised by the Caledonian com- 
pany over the North British company's line from Larbert to 
Bo'ness on the terms which I have stated — namely, that the 
Caledonian company shall pay to the North British company 
75 per cent, of the rate, after deduction of terminals, and shall 
retain 25 per cent, for the working expenses. 

The Commissioners' issued an order, the operative portion of 
which was as follows : — " This Court doth decide and determine 
the terms for the exercise by the Caledonian company of the 
running powers conferred upon them by the said Act as follows : 
The amount to be paid by that company to the North British 
company in respect of running over and using so much of the 
railways of the North British company as lies between the 
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junctions of the railways of that oompany with the railway of 1898. 
the Caledonian oompany at Larbert and Carmuirs (East) junc- Caledonian 
tions respectively, on the one hand, and the harbour and docks i. 

of Borrowstounness, including the branch to Bridgeness, on the brutish 
other hand, together with the stations, works, appliances, and Rt - Co - 
conveniences above mentioned, shall be at the rate of £75 per Lord Trayner. 

cent, of the mileage receipts from the traffic so conveyed by the 

Caledonian company over such portions of the North British 
railway, after deducting the Government duties in respect of 
passengers and the usual terminals payable in respect of such 
traffio according to the regulations of the Railway Clearing 
House in force for the time being, and suoh terminals upon 
coal and lime and other articles not regulated by the Clearing 
House as may be agreed upon, or, in case of difference, fixed by 
arbitration, which shall belong and be paid to the companies 
respectively entitled thereto. And further, that £25 per cent, 
of the amount remaining after deducting the said duties and 
terminals aforesaid shall be allowed to the Caledonian company 
on account of their working expenses in relation to such 
traffio." 

[Solicitors for the applicants : Grahames, Currey and Spens, 
for H. -B. Neave, Glasgow. 

Solicitors for the respondents : Loch 8f Co., for J. Watson, 
Edinburgh.] 
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Great Northern Eailway Company 

v. 
Great Central Eailway Company (*). 

Facilities Clause — Diversion of Traffic — Interim Injunction — Powers granted 
under old Acts not exercised — Circumstances changed — Jurisdiction — 
Railway and Canal Traffic Act, 1888 (51 & 52 Vict. c. 25), a. 9. 

April 28, Article 1 2 of an agreement made between the Great Northern railway company 

^ un0 m\*%' ^' an ^ * ne Manchester, Sheffield and Lincolnshire railway company, and dated 
30th January, 1892, and confirmed by the Manchester, Sheffield and Lincoln- 
shire Railway (Elxtension to London, &o.) Act, 1893, provided as follows: — 

" On and from the passing of the bill, and whether the running powers pro- 
vided for by this agreement are exercised or not, there shall be a complete system 
of through booking and through rates and fares between the systems of the two 
companies by all reasonable and convenient routes . . . and each company shall 
conduct the through traffic of the other company in good faith and by through 
trains, and shall afford to the other company all such reasonable facilities and 
accommodation as regards traffic of all kinds as is usual between friendly railway 
companies for the convenient conduct and exchange of traffic passing or destined 
to pass between the respective systems of the two companies." 

The respondents having completed their line to London, certain fish traffic 
was handed to them at Grimsby for conveyance to London "vid Great Northern 
railway." This had hitherto been so forwarded, but the respondents now con- 
veyed it by their own route to London and delivered it themselves. On an 
application for an interim injunction enjoining the Great Central company to 
desist from diverting from the Great Northern company the fish traffic from 
Grimsby to London which is consigned by the Great Northern railway, 

Held, that the route being primd faeie a reasonable one, the Great Northern 
railway company would have primd faeie the right of requiring traffic to be 
carried by it on reasonable terms ; there being also primd faeie a contract to that 
effect, and as an interim injunction would not harm the respondents (provided 
accounts were kept), and the absence of it might seriously damage the appli- 
cants, an interim injunction should be granted. 

The Great Northern Railway (Communication with the Manchester, Sheffield 
and Lincolnshire Railway) Act, 1851, s. 14, enacted: — 

" That the Great Northern railway company shall have the right of access at 
all reasonable and proper times to, and accommodation at, the tidal basin at 

(>) Before Weight, J., and Commissioners Sir Frederick Peel and Viscount 
Cobham, sitting at the Royal Courts of Justice, London. 
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Great Grimsby for the fish traffic, and likewise access to and accommodation at 
the docks for the goods traffic, including the right to rent a piece of land for 
warehouses thereat, upon suoh sites and upon such terms and conditions, and 
subject to such regulations as may be agreed upon by the engineers of the two 
companies, and in the event of a difference between them as may be settled by 
arbitration in the manner hereinafter provided." 

Section 15 of the same Act provided for arbitration under the Companies 
Clauses Aot, 1845. 

The West Riding and Grimsby Railway (Transfer) Act, 1866, s. 31, enacted 
that : — 

" It shall be lawful for the Great Northern railway company to run over and 
use with their engines, carriages, and servants the Sheffield, South Yorkshire, 
and Trent, Ancholme and Grimsby railways situate between Barnby Don and 
Grimsby, including the docks at Grimsby and the railways leading thereto and 
the works connected therewith, and to use in common with the said Sheffield 
and South Yorkshire, and Trent, Ancholme and Grimsby railway companies the 
several sidings, stations, turntables, docks and other conveniences and appur- 
tenances to the said several lines of railway appertaining or belonging." 

The applicants applied, under section 9 of the Railway and Canal Traffic 
Act, 1888, for an order enforcing the performance of the obligations imposed 
by the above-mentioned sections; also for an order, under section 8 of 
the Regulation of Railways Act, 1873, for determining the sites, terms, 
conditions and regulations upon which the rights conferred upon the appli- 
cants by section 14 of the Act of 1851 are to be exercised in lieu of arbitration. 
It was proved that the docks had been completely changed under powers given 
to the Manchester, Sheffield and Lincolnshire railway company by an Act of 
1849, vesting the docks in them, and that the " tidal basin " no longer existed. 

Held, by the Commissioners, that they had jurisdiction to deal with the above- 
mentioned matters under section 9, sub-section (a) of the Railway and Canal 
Traffic Act, 1888 ; and, with regard to the warehouse site, under sub-section (c) 
of the same section, where the term " individual " means " any legal person not 
the general public." 

Quote whether, as regards section 14 of the Aot of 1851, it is a condition 
precedent to the Commissioners having jurisdiction that the engineers of the 
two companies should have considered the matter and disagreed. 

Held, further , that it is not the function of the Court to make abstract decla- 
rations which they could not enforce in their entirety ; and that before making 
an effective order, or granting an injunction under the Act of 1851, the appli- 
cants must put forward a definite scheme to be considered by the respondents. 

That the Great Northern railway company cannot now (1899) be considered 
in the same position as if they had asserted their rights immediately after the 
passing of the Act of 1851 ; and that they must now show that their scheme is 
reasonably possible. 

Held, further, that section 31 of the Aot of 1866 gives the applicants the 
right to run over and use the whole of the railways in the docks and all the 
appurtenances thereto, as the term " docks" in that section cannot reasonably 
be considered merely a definition of the terminus ad quern, but that the applicants 
must first show that the exercise of these powers of user can be so regulated as 
not to interfere with the convenient conduct of the business of the docks. 



1899. 



Great 

NORTHERN 

Rt. Co. 

v. 

Great 

Central 

Rt. Co. 



This was an application under section 9 of the Railway and 
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Canal Traffic Act, 1888. The application (so far as material) 
was as follows:— 

" 1. The applicants are the lessees of, for 999 years, and 
work the East Lincolnshire railway between the Great Northern 
railway at Boston and Great Grimsby. They are also joint 
owners with the respondents of the "West Biding and Grimsby 
railway, which is connected'with the Great Northern railway, 
and have running powers over the railway of the respondents 
between Barnby Don and Grimsby docks, which belong to the 
respondents. 

" 2. There is a large traffio between Grimsby docks and the 
applicants' railway, and among other descriptions of traffic a 
large quantity of fish traffic is received at Grimsby docks 
destined for London, whioh has until recently been carried by 
the applicants over the East Lincolnshire railway. 

" 3. The respondents, however, now refuse to forward traffio 
by way of the East Lincolnshire railway, or to allow traffio 
consigned to London by the applicants' railway to pass by that 
route. They have not only refused facilities to enable the said 
traffic to pass over the applicants' route, but they have diverted 
and are diverting fish traffic which has been consigned by the 
applicants' route to London, carrying it to London by their 
own route instead, in violation of their obligation under 
section 2 of the Railway and Canal Traffio Act, 1854, and 
oontrary to the provisions of article 12 of an agreement made 
between the applicants and the respondents, and dated 30th 
January, 1892, and confirmed by the Manchester, Sheffield and 
Lincolnshire Railway (Extension to London, &c.) Act, 1893, 
which provided as follows : — On and from the passing of the 
bill, and whether the running powers provided for by this 
agreement are exercised or not, there shall be a complete 
system of through booking and through rates and fares between 
the systems of the two companies, by all reasonable -and conve- 
nient routes, including, so far as the two companies or either of 
them have power, lines worked by either company, or owned 
jointly by either company with any other company, and each 
company shall conduct the through traffic of the other company 
in good faith and by through trains, and shall afford to the 



RAILWAY AND CANAL TRAFFIC CASES. 



269 



other company all such reasonable facilities and accommodation 
as regards traffic of all kinds as is usual between friendly rail- 
way companies, for the convenient conduct and exchange of 
traffio passing or destined to pass between the respective systems 
of the two companies, such through rates and fares shall, failing 
agreement between the two companies, be settled by arbitration, 
and shall be the same by all routes between the same points, 
and exoept as provided in the last preceding article of this 
agreement shall be apportioned and divided between the two 
companies, according to mileage, after deduction of terminals, 
paid-ons, paid-outs, proportion payable to other companies, and 
government duty. The apportionment shall, unless otherwise 
agreed, be made monthly through the clearing house, in accord- 
ance with the regulations for the time being in force, and 
subject to the provisions hereinafter contained with respect to 
terminals in certain cases, each company shall be entitled to the 
terminals at their own stations. 

" 4. By the Great Northern Railway (Communication with 
the Manchester, Sheffield and Lincolnshire Bail way) Act, 1851, 
s. 14, it was provided as follows : — That the Great Northern 
railway company shall have the right of aocess at all reasonable 
and proper times to, and accommodation at, the tidal basin at 
Great Grimsby for the fish traffic, and likewise access to and 
accommodation at the docks for the goods traffic, including a right 
to rent a piece of land for warehouses thereat upon such sites, 
and upon suoh terms and conditions and subject to such regu- 
lations as may be agreed upon by the engineers of the two 
companies, and in the event of a difference between them, as 
may be settled by arbitration in the manner hereinafter 
provided. 

"In section 15 of the same Aot, provision was made for 
arbitration under the Companies Clauses Act, 1845. 

" 5. By the West Riding and Grimsby Railway (Transfer) 
Act, 1866, the undertaking of the West Riding company was 
vested in the applicants and the respondents jointly, and certain 
running powers were conferred upon these two companies over 
part of the respective systems of the other ; sections 31 and 33 
of the said Act are as follows : — (31) It shall be lawful for the 
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Great Northern railway company to run over and use with their 
engines, carriages and servants the Sheffield, South Yorkshire 
and Trent, Ancholme and Grimsby railways situate between 
Barnby Don and Grimsby, including the docks at Grimsby and 
the railways leading thereto and the works connected therewith, 
and to use in common with the said Sheffield and South York- 
shire and Trent, Ancholme and Grimsby railway companies the 
several sidings, stations, turntables, docks and other conveniences 
and appurtenances to the said several lines of railway apper- 
taining or belonging. 

" (33) * * * either the Great Northern company or the 
Sheffield company may from time to time employ at all or any 
of the stations and docks on the several undertakings of the 
companies in this clause mentioned their own clerks and carting 
agents ; and the said respective companies shall as far as possible 
provide all proper and needful accommodation for such clerks 
and carting agents at such respective stations and docks, and 
the terminal shall belong to the company owning the station 
and docks, who shall pay thereout to the company performing^ 
any of the services aforesaid the cost to them of such services : 



* * * 



" 6. At the time of the passing of the last-mentioned Acts 
and until recently the applicants and the respondents had no 
conflicting interests, but were working together to develop traffic 
in their mutual interest. The applicants have consequently not 
hitherto had occasion to exercise and have not exercised certain 
of the powers and rights conferred on them by the said Acts of 
1851 and 1866 respectively, but the respondents have recently 
opened an extension of their railway which gives them access to 
London by a route independent of the applicants' railway, and 
have commenced to actively compete with the applicants for 
London traffio from Grimsby as well as other plaoes. 

" 7. Under "the altered relations whioh now exist between 
themselves and the respondents the applicants require to 
exercise the powers and rights and to make use of the facilities 
at Grimsby whioh were conferred upon them by the said Acts 
of 1851 and 1866 respectively, and requested the respondents to 
afford the facilities at Grimsby provided for by the said Acta 
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and to otherwise perform the obligations imposed upon them by 
the sections of the said Aots hereinbefore referred to. 
" The applicants pray for an order — 

(a) Under section 2 of the Bailway and Canal Traffic Act, 

1854, enjoining the respondents to afford all reason- 
able facilities for receiving and forwarding fish traffic 
between Grimsby dooks and the applicants' railway, 
and to desist from diverting such traffio when con- 
signed by the applicants' railway to London ; 

(b) Under section 9 of the Bailway and Canal Traffio Act, 

1888, requiring the respondents to afford the facilities 
and perform the obligations at Grimsby which are 
provided for and imposed by the sections of the Acts 
of Parliament hereinbefore referred to ; 

(o) Determining the difference which has arisen under 
article 12 of the agreement of 1892 herein referred to, 
and determining the sites, terms, conditions and regu- 
lations upon which the rights conferred upon the 
applicants by section 14 of the said Aot of 1851 are to 
be exercised, and upon which the facilities are to be 
afforded by the respondents, which they are under an 
obligation to afford by virtue of that seotion in lieu of 
the differences between the applicants and respondents 
being referred to arbitration, no arbitrator having in 
any general or special Act been designated by his 
name or by the name of his office, nor any standing 
arbitrator appointed under any general or special 
Act; 

(d) For damages in respect of loss of fish traffio and diversion 
of fish traffio from Grimsby docks to London." 

The Great Central railway company had refused the appli- 
cants the facilities they claimed under the Acts quoted in the 
application, on the ground that the present docks had had no 
existence in 1851, and that they themselves had utilized the 
whole of the dock area, and could give no separate accommoda- 
tion for another railway company. 

All the improvements at Grimsby docks had been carried out 
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under the respondents' old Act of 1819, transferring to them 
the dock undertaking. 



At a date previous to the hearing of the oase, the applicants 
applied to the Commissioners for an interim injunction " that the 
Great Central company do desist from diverting from the Great 
Northern oompany the fish traffic from Grimsby to London 
which is consigned by the Great Northern railway." 

C. A. Cripps, Q.C., for the Great Northern railway oompany. 

The Great Central railway company now claim the right to 
carry by their own route fish consigned to salesmen in London, 
even though it is consigned via the Great Northern railway. 
The Great Northern route is a reasonable route, and there is a 
rate in existence ; and the trader is entitled, when he consigns 
traffio by a particular route, to have it so carried. The Great 
Northern company are applying to the Court as arbitrators to 
decide differences arising under paragraph 12 of the agreement 
of 1893, granting them facilities for through traffic; this clause 
was only inserted because of the coming competitive route, in 
order to preserve the old facilities intaot. The Great Central 
company are not acting as a " friendly railway company," and 
this agreement entitles the Great Northern company to an 
interim injunction. The Great Northern railway oompany are 
suffering extraordinary damage, since if traffic is once diverted, 
it cannot be recovered ; while the Great Central railway com- 
pany cannot lose anything, as the profits of the traffic can be 
handed over, provided proper accounts are kept, should the 
Court afterwards decide in their favour. 

C. A. Russell, Q.C., for the Great Central railway company. 

Paragraph 12 of the agreement of 1893 was never intended 
to apply to traffio which could be carried by the one company 
from its start to its destination, which is not " through traffio "; 
it only deals with suoh traffic as must, in order to proceed from 
its Ftart to its destination, " pass between the respective systems 
of the companies." The Great Central railway company are fol- 
lowing the usual practice between " friendly railway companies." 
The Great Central company possess a reasonable route of their 
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own, and afford the trader all reasonable facilities by carrying 
by that route. If the trader refused to have his traffic sent by 
that route, the railway company could refuse to carry at all, 
unless the trader should make out at the trial that their route 
was not a reasonable one. The Great Northern have no right 
of complaint, apart from the agreement, which does not apply. 
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Wright, J. : What we have to do now, is to consider whether 
there is such a balance of convenience in favour of doing what 
the Ghreat Northern company asks us to do, as justifies us in 
making a temporary order. 

Now it seems to me, primd fade, quite plain that on a proper 
application by a trader at Grimsby he could get an order of the 
Court requiring the traffic to be carried on reasonable terms by 
either route. Both of them, primd facie, are proper routes. 
Primd facie, also, it seems to me that the Great Northern com- 
pany, on a somewhat different application from this, might 
have the same right. If those are primd facie rights, as I 
think they are, they ought to be given effect to under para- 
graph 12 of the agreement, if they are within the words of that 
paragraph. It seems to me they are emphatically within the 
words " destined to pass between the respective systems of the 
two companies " ; and, if so, it is traffic in respect of which 
each company is required to " conduct the through traffic of the 
other company in good faith and by through trains, and shall 
afford to the other oompany all such reasonable facilities and 
accommodation as regards traffio of all kinds as is usual between 
friendly railway companies for the convenient conduct and 
exchange of traffic" of that kind. I cannot doubt that as 
between friendly railway companies that accommodation would 
be given. 

Then, if there is a contract to that effect, as I think there is 
primd facie, that is a strong reason for our being the more 
willing to interfere by interlocutory injunction than we should 
be if it were not a matter of contract ; and I think we are all 
dear, upon consideration, that if proper accounts are kept the 
Great Central company will not be losing anything, whereas if 
the traffio were not restored to the condition in which it lately 

b. 18 
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was, the injury to the Great Northern company might be almost 
unhearahle — at any rate it would be very serious, I suppose. 
Therefore I think that until the hearing or further order we 
ought to direct that the Great Central company do desist from 
diverting from the Great Northern company the fish traffic from 
Grimsby to London which is consigned r id the Great Northern 
railway. 

Balfour Browne, Q.C., C. A. Cripps, Q.C. (Ernest Moon and 
F. Balfour Broume with them), for the applicants. 

All the docks having been constructed under the Act of 
1849, the applicants have had no opportunity of reasserting 
their rights before Parliament. 

As regards section 14 of the Act of 1851, a difference in 
principle, that is to say, as to the construction of the section 
(not a difference in detail that might be settled by engineers) 
has arisen, and therefore the Commissioners have jurisdiction 
under section 8 of the Regulation of Railways Act, 1873. 
There is also jurisdiction under section 9 of the Railway and 
Canal Traffic Act, 1888, sub-ss. (a) and (o). 

Section 31 of the Act of 1866 'gives running powers over all 
the dock railways and the use of the sidings and stations (which 
would include sheds) appertaining to those railways; it was 
probably not intended to confer the right to use in oommon the 
water space of the docks. The reciprocal running powers 
granted to the respondents by section 32 have no mention at 
all of "docks." 



Littler, Q.C. 9 A8quith, Q.C., C. A. Russell, Q.C. (Mantstywiih 
them), for the respondents. 

There is no jurisdiction under sub-section (a) of the ninth 
section of the Railway and Canal Traffic Act, 1888, as pro- 
viding a warehouse is not a traffic facility nor a matter men- 
tioned in seotion 2 of the Aot of 1854. 

There is also no jurisdiction under sub-section (c), where the 
word " individual " must be given its natural meaning. These 
are legal rights which are enforceable in a oourt of law. No 
court of equity would grant specific performance after the lapse 
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of forty-nine years and the change of oiroumstances. This 
tribunal was never intended by section 9 to have jurisdiction to 
enforce a mere statutory contract between two companies inde- 
pendently of the question of facilities and of public interest. 

The difference between the engineers mentioned in section 14 
of the Act of 1851 has not arisen, and therefore there is no 
jurisdiction under section 8 of the Regulation of Railways Act, 
1873 — which does not empower the Railway Commissioners to 
declare the rights of parties, but to determine a difference. 

Balfour Browne (in reply). Section 9 of the Railway and 
Canal Traffic Act, 1888, sub-section (a), goes far beyond the 
Act of 1854 ; the latter is confined to "reasonable facilities," the 
former has the very wide words " relating to traffio facilities." 
This jurisdiction was expressly transferred from the ordinary 
oourts to prevent anomaly. 

Wright, J. : In this case the application of the Great 
Northern company against the Great Central oompany is based 
on two Acts of Parliament — on one which was passed in 1851, 
and on another whioh was passed in 1866. As- regards the Act 
of 1851, certain rights of access and of obtaining a warehouse 
site were certainly given to the Great Northern company, and 
nothing has been brought to our notice which appears to me to 
have the effect of in any way abrogating those rights. I think 
also that we have jurisdiction to deal with the matter. I am 
not myself clear that we only have that jurisdiction under the 
first sub-section of section 9 of the Act of 1888, and I would 
rather not express any opinion upon that point — it is a matter 
of great importance — but I think we have jurisdiction as regards 
the warehouse, under the third sub-section, whioh refers to rights 
given to the public or to any individual. It seems to me the 
word " individual " must be construed as extending, not merely 
to what is commonly called an individual person, but to a 
company or corporation. Supposing the right to be given by 
a special Act of Parliament to a limited pompany, it seems to 
me impossible to suppose that they would not be within the 
word " individual." " Individual " seems to me to be any legal 

18(2) 
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person who is not the general public. Supposing a trader had 
a right given him for a siding or anything else, and he converted 
his business into a limited company, it would be a strange thing 
to hold that because of that this Court lost its jurisdiction to 
enforce the rights which were given. 

On the other point of jurisdiction which was raised by 
Mr. Russell, I feel some doubt whether, under the section of 
the Act of 1851, it is not a condition precedent to the exercise 
of our jurisdiction that the engineers of the two companies 
should have considered the matter and disagreed. Probably 
there might be circumstances equivalent to such a discussion 
and disagreement. Under certain circumstances, no doubt, an 
absolute refusal might be of such a nature, when made by one 
company, as would give the other company a right to say : 
" There is no use in going through the formality of consulting 
the engineers." But, however that may be, it seems to me that 
it is not our function to make abstract declarations which we 
should not enforce in their entirety, and I think that, before we 
make any effective order, or grant an injunction, under this Act 
of 1851, we ought to be supplied with some definite scheme put 
forward by an engineer of the Great Northern railway company 
on his professional responsibility, and considered by the respon- 
dents. This is all the more the case because 48 years have 
elapsed since the Act was passed, during which the Gbeat 
Northern company have done nothing to give effect to their 
rights, and during that time, under the eyes of the applicants, 
the area of the docks has become filled up and appropriated. I 
think it would be contrary to the ordinary principles of justice 
to consider that the Great Northern company are now for all 
purposes in the same position as that in which they would have 
been if they had asserted their rights immediately after the 
passing of the Act of 1851. 

I think, therefore, that as regards that Act we ought not to 
make a declaration without having further information and a 
definite scheme before us ; but if the Great Northern company 
oan show us that what they want is reasonably possible, then I 
for one should be prepared to make an order in favour of the 
Great Northern company, both as regards access and as regards 
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the provision of a site for a warehouse. I may say that so far 1899. 
as I can judge there is no impossibility for the provision of a 
site for a warehouse. Of course, if a scheme were propounded, 
it would not be for us, until the engineers had differed, to say 
whether the scheme propounded by the Great Northern railway 
company was a proper one or not, but, if they propound a 
definite site, then it does seem to be within our jurisdiction as W right , J, 
arbitrators under the provisions of the Act itself, to say whether 
the site proposed is a proper one, and under what conditions the 
erection of the warehouse ought to be allowed. 

The second right claimed by the Great Northern is under the 
Act of 18 J 6, and there it seems to me even more plain that the 
Great Northern railway oompany have, subject to certain limi- 
tations, the rights which they claim. I do not think the 
referenoe to the docks can reasonably be construed as being a 
mere definition of the terminus ad quern. I think the words 
can only be construed as giving to the Great Northern company 
the right to run over and use the whole of the railways in the 
docks and all the appurtenances thereto. But there again 
similar considerations apply, except as regards the 33rd section. 
Under the 33rd section there is an absolute right which, if it is 
worth while, we will declare at once, that is, an admitted right 
on the part of the Great Northern to have accommodation for 
their clerks ; but, as regards the other matters, I think we ought 
not to act without having a more definite scheme before us. 
The same considerations as to the time which has elapsed apply, 
and I think the Great Northern, after waiting so long, are bound 
to show us that what they ask us to do is possible in a business 
sense. If they do that, then I for one should feel no difficulty 
in giving effect to the provisions of the section. 

As regards the fish traffio, if it is found necessary, I think we 
might act at any moment, and enforce the giving of further 
facilities, because it has been shown to us in evidenoe that facili- 
ties existed, before the Great Central railway was open to London, 
which were of great importance to the Great Northern company, 
and I see no reason why at least equal facilities should not 
now be given. At the same time, unless some declaration on 
these minor points is pressed for now, I think it will be better 
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that we should hold our hands, as regards making a formal 
order on those points, until the companies have had an oppor- 
tunity of seeing whether they cannot arrange the whole 
matter. 

Sir Frederick Peel : The West Biding and Grimsby Rail- 
way (Transfer) Act, 1866, section 33, authorizes the Great 
Northern to employ their own clerks and carting agents at the 
Grimsby docks, and requires the Great Central to provide as far 
as possible all proper and needful accommodation for them at 
the docks. It is not questioned that we have jurisdiction to 
deal with the obligation thus imposed on the Great Central, and 
that as a duty owed to the Great Northern, or as a special 
facility to be afforded to them, it comes within section 9 of the 
Traffic Act, 1888. By the Great Northern (Communication 
with the Sheffield Eailway) Act, 1851, section 14, the Great 
Northern are in possession of another special right — that of 
renting a piece of land at the docks for warehouses. A place to 
deposit goods in the course of transit has to do, I think, with 
the receiving and forwarding of traffic, and falls, not less than 
accommodation for clerks and carting agents, within that section 
of the Traffic Act ; and if there is a refusal to give a warehouse 
on the ground that the right to require one no longer exists, and 
not merely because there is no piece of ground available to allot 
as a site, the Great Northern are, I think, entitled to have it 
declared that the Great Central are bound to provide as far as 
possible the convenience of a warehouse. But as to the particu- 
lar site, and any matter as to terms and conditions, that will be 
best determined in the manner provided for that purpose by 
section 14 of the Act of 1851. 

Among the powers which the Great Northern have under the 
two special Acts referred to, is that of using the railways and 
works of the docks. This power extends to all parts of the 
existing docks ; and as to whether article 23 of the agreement, 
set out in the third schedule of the Sheffield (Extension to 
London) Act, 1893, shows an intention not to resort to it, it 
appears to me that it does not, as the artiole applies equally 
whether the Great Northern traffic to and from Grimsby docks 
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is carried by them or the Great Central. But I think that 
before it would be proper to enjoin the Great Central to arrange 
for the exercise of these powers pf user, the Great Northern 
ought to show that the exercise of them could be so regulated 
as not to interfere with the convenient conduct of the business 
of the dooks, the contention of the Great Central being that it 
would throw insuperable difficulties in the way of the manage- 
ment. 

Lastly, I think the Great Northern company are entitled 
under the Traffic Acts to have the trucks for their fish traffic 
placed in as favourable a position for loading as the trucks of 
the Great Central. 
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Lord Cobham : I quite agree in the judgments pronounced 
by my colleagues. 



[Solicitor for the applicants : B. Hill Dawe. 

Solicitor for the respondents : M. Lingard-Monk, Manchester.] 
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In the Matter of a Reference under the Cheap 
Trains Act, 1883. 

In re London Reform Union 

and 

Great Eastern Railway Company ( 1 ). 

Proper and sufficient Workmen's Trains up to & a.m. — Reasonable Jt y ares — 
Cheap Trains Act, 1883 (46 & 47 Vict. c. 34), s. 3. 

April 20 21 Section 3 of the Cheap Trains Act, 1883, empowers the Board of Trade, 

22, 29, 1899. where it has reason to believe that proper and sufficient workmen's trains are 

*~ not provided for workmen at reasonable fares and times between 6 p.m. and 

8 a.m., to refer the matter to the Railway Commissioners when required to do 

so by the railway company. 

By the Great Eastern Railway (Metropolitan Station and Railways) Act, 
1864, s. 80, the Great Eastern railway company are required to runonestoppiug" 
train daily each way, not later than 7 a.m. inwards or earlier than 6 p.m.. out- 
wards, on the lines between Liverpool Street and Edmonton and Liverpool 
Street and Walthamstow respectively, "for artizans, mechanics and daily 
labourers, both male and female, and having business daily in London," at 
fares not exceeding Id. for the journey each way. 

The Great Eastern company voluntarily extended the Edmonton service of 
trains to Enfield, and ran a frequent service of trains between the hours of 
5 a.m. and 8 a.m. at cheap rates for the benefit of workmen and other persons 
residing on the Enfield, Walthamstow, and Stratford branches of the railway 
and having employment in London. These trains were of two kinds, viz. : 
(1) Cheap -trains run between the hours of 5 a.m. and 6.47 a.m. The faro 
charged by these trains being 2d. for a return ticket, and the last of these trains 
being timed to arrive at Liverpool Street station not later than 6.47 a.m. 
. (2) Cheap trains, by which workmen are allowed to travel at half the ordinary 
return fares (with a minimum of id.) t which are timed to reach Liverpool Street 
station after 6.47 a.m. and before 8 a.m. 

Upon complaint that on the Enfield, Walthamstow and Stratford branches of 
the Great Eastern railway there were no trains provided for workmen at 2d. 
return fares, arriving in London later than 6.47 a.m., it was proved that the 

( T ) Before Wbioht, J., and Commissioners Sir Frederick Peel and Viscount 
Cobham, sitting at the Royal Courts of Justice, London. 
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existing Id. trains 'were overcrowded and could not accommodate all the work- 1899. 

people requiring to come to London for their work, and that numbers of them Tlg -on Tsnm™* 
had no alternative but to travel by the half- fare trains. It was also proved that Reform 
the hours of labour have become later, in many cases not beginning until 8 a.m. 
or 9 a.m., so that workpeople in order to have the benefit of the cheapest trains 
had to travel by trains which brought them to London an hour, or even two 
hours, too soon. At the hearing, the railway company offered to add to the 
existing service of 2d. trains three new trains, which would be timed to arrive 
in London between 6.47 a.m. and 7 a.m. 

Held, that in addition to these trains, the railway company must run as an 
experiment at least two trains from Edmonton, two trains from Walthamstow, 
and one train from Stratford, starting after 7 a.m. and arriving in London as 
near 8 a.m. as possible, at fares less than the half -fares charged at the present 
time, and that a reasonable fare to be charged by such trains would be 2d. 
return, except between Stratford and London, which should be 2d. return. 

As under the Cheap Trains Act, 1883, railway companies obtain a partial 
remission of passenger duty on certain conditions, one of which is the running 
of workmen's trains, the question of whether there is a remunerative profit from 
the fares by such trains is not a matter which the Court will consider. 



This was a reference by the Board of Trade under seotion 3 
of the Cheap Trains Act, 1883. 

The Board of Trade received a memorial from the London 
Eeform Union complaining of the inadequacy of the workmen's 
trains on the Great Eastern company's lines between Enfield, 
Walthamstow, Stratford and Liverpool Street stations. 

The chief oomplaint of the union was, that of the cheapest 
trains run by the company (at 2c?. return), the latest arrived at 
Liverpool Street at 6.47 a.m., while there were many work- 
people who did not commence work till much later. 

This class of people were not served by the " half -fare" trains 
running between the hours of 7 and 8 a.m. at half the ordinary 
fare, with a minimum fare of 4rf. The complaint was referred 
by the Board of Trade to the Eailway Commissioners for 
decision. 

The railway company, in their answer to the oomplaint, stated 
that they had far exceeded their statutory obligations ; that the 
cheapest trains were run at a very small profit, if at a profit at 
all ; and that to run these trains at the same hours as the " half- 
fare" trains would cause great overorowding on the railway 
and inconvenienoe to the " half -fare " passengers ; and that the 
"half -fare" trains fulfilled the obligation imposed by the Cheap 
Trains Act, 1883. 
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MM- Vesey Knox (W. 8. JRobson, Q.C., and Arnold Inman witii 

Ihhh London him), for the London Reform Union. The remission of the 

Union and passenger duty by the Cheap Trains Act, 1883, was a subsidy 

eJtkrn *° *^ e railway companies. The advantages granted by that 

By. Co. Act up to 8 a.m. should not be refused by the railway company 

after 7 a.m. Suoh refusal compels workmen to travel by the 

" half- fare " trains, or else to arrive in London two hours before 

their work commences. 

H. F. Dickens, Q.C. (Letcis Coward with him), appeared for 
the London County Council, with the permission of the Court. 

C. A. Cripps, Q.C., C. A. Ilussell, Q.C. (Ernest Moon and 
F. Balfour Browne with them), for the Great Eastern railway 
company. The sum of 2d. is not a reasonable return fare to 
Enfield (eleven miles) or to Walthamsto w (seven miles) . Because 
this 2d. fare exists as an exceptional fare not found on other 
lines, it does not make the " half-fare " charged by the later 
trains "unreasonable." So far from the "half -fare" being* 
prohibitive, the later trains are crowded. 

The company's Act of 1864, section 80, only gives train faci- 
lities up to 7 a.m., and really referred only to those workmen 
who^had been displaced by the construction of Liverpool Street 
station. 

Wright, J. : By the Great Eastern Eailway (Metropolitan 
Station and Eailway s) Act, 1864, the company obtained powers 
for the construction in London of a station and other works, 
involving the displacement of large numbers of the working 
classes ; and by the 80th seotion of the Act they are required to 
run one stopping train daily each way on the lines between 
Liverpool Street and Edmonton and Liverpool Street and 
Walthamstow respectively, not later than 7 a.m. inwards or 
earlier than 6 p.m. outwards, for " artizans, mechanics and daily 
labourers, both male and female, and having business daily in 
London," at fares not exceeding Id. for the journey eaoh way. 

By the Cheap Trains Act, 1883 (46 & 47 Vict. o. 34), all the 
railway companies obtained a partial remission of passenger 
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duty, to the extent in the case of this company of about 70,000/. 1899. 



a year, on conditions, one of which is the provision on passenger Ih be Londoh 
lines of proper and sufficient workmen's trains for workmen Uniohakd 
going to and returning from their work, at such fares and at eastern 
such times between 6 o'clock in the evening and 8 o'clock in Ry - Co * 
the morning as appear to the Board of Trade to be reasonable, Wright, j. 
subject to an appeal to this Court. In the present case the 
matter is referred to us in the first instance by the Board of 
Trade. 

The Great Eastern railway company have done much more 
than their own Act requires. They maintain excellent services 
of workmen's trains down to 6.47 a.m. between Liverpool 
Street and the three principal suburban districts inhabited by 
workmen in the neighbourhoods of Edmonton, Walthamstow 
and Stratford respectively. On each of these lines there is a 
frequent service of such trains arriving until 6.47 a.m. at the 
return fare of 2tf., which must be regarded as very low and 
barely remunerative except for short distances such as Stratford, 
or in the case of full trains for distanoes such as those from 
Enfield, Edmonton or Walthamstow. 

It is, however, alleged by the applicants and the County 
Counoil that the time has come for a further improvement in 
the services. The prinoipal object of the applicants is to obtain 
later morning trains into Liverpool Street at the lowest fares. 
It is said that the hours of labour have become later, not now 
beginning in many trades — and those in some oases the worst 
paid — until 8 or 8.30 or even 9 a.m. or later, and that it is a 
hardship to the workpeople, male and female, that in order to 
have the benefit of the cheapest fares they must travel by trains 
whioh bring them to London an hour or even two hours too 
soon. In the case of women and girls the objection, if well 
founded in fact, may be especially serious. The inconvenience 
is so great that it is estimated that a very large percentage, 
amounting, as is suggested, to over 50 per cent, of the 
workmen, are driven to travel by later trains at a return fare 
of 4rf., whioh in my opinion is too high ; and if these 4d. trains 
cannot be regarded as workmen's trains at reasonable fares, 
there are not sufficient workmen's trains at reasonable fares. 
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1899. The existence of the demand and even necessity for later 

In be London trains at reasonable fares is proved by a large mass of evidence. 

Union and an( l indeed is not denied by the company. Their answer to the 

^££b2x application is as follows : — They do provide a regular and 

By. Co. frequent service of trains between 7 a.m. and 8 a.m. at fares 

Wright J. w hi°h ma y be generally described as 4rf. return fares ; and it is 

said that these are reasonably low, being for the longer distances 

only half the ordinary fares, and that 2d. trains cannot be run 
during the same hour without displacing some of the 4d. trains, 
and drawing off, to the damage of the company, passengers 
who now use and can afford to use the Ad. trains. Especial 
stress is laid on the fact that the existing services nearly exhaust 
the capacities of the railway at Bethnal Ghreen junction, through 
which all the trains must pass. 

A minor ground of oomplaint is that the 2d. trains, especially 
the latest of them, are overcrowded, and the same complaint is 
made also of the 4c?. trains. This is an evil which in the case of 
the earlier trains will disappear if the main demand for later 
2d. trains can be satisfied, and in the case of trains between 
7 a.m. and 8 a.m. may be partly or wholly obviated by an 
increase of the number of third-class coaches in each train and 
the widening of the coaches. At present every train comprises 
three first-class coaches, and it is admitted that these can 
ordinarily be reduced to one. 

The company have offered to make a considerable concession 
by adding to the existing service of 2d. trains three new trains, 
distributed as they may find best over the three lines and 
arriving between 6.47 and 7 a.m., and this addition will no 
doubt greatly relieve the overcrowding at that time of the 
morning, especially if the new trains are composed mainly of 
third-class coaches. 

I do not, however, think that this is sufficient. I think that 
a service of trains at a fare less than id., starting after 7 a.m. 
and arriving as near 8 a.m. as the company are able to arrange, 
ought to be tried, either by means of additional trains or by 
way of substitution for some of the Ad. trains. . The extent to 
which such a service can be given, and the conditions of it, 
must be matter for consideration and experiment ; but so far as 
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I am able to judge, I think that it would be possible without 1899. 



undue interference with the id. service to run at least two suoh In be London 
full trains starting from Edmonton, two from Walthamstow, "*<>** 
and at least one from Stratford. 



At Edmonton the company 
have already provided separate station accommodation at which 
this special traffic can be dealt with, and similar accommodation 
at Walthamstow can be provided at an estimated initial cost of 
about 2,500/. ; and I think that it cannot be difficult, by means 
of the issue of weekly or fortnightly tiokets in advance on 
written applications or otherwise, to confine the use of the trains 
to the workmen for whom they are intended. But in the cases 
of Edmonton and Walthamstow the 2c?. return fares are very 
low in proportion to the distances travelled ; and as the company 
will be put to some expense and trouble in arranging for the 
special services, the company ought in my opinion to be allowed 
to charge a return fare not exceeding 3c?., whioh on a full train 
of 600 passengers on the inward journey will, after providing 
for the evening return, produce about 5*. per mile run on the 
double journey of the train in the morning from and to 
Walthamstow, in addition to the fares of any passengers in 
the opposite direction, as against Sir W. Birt's estimate of 
3$. as the working oost per mile run. In the case of Stratford 
the 2d. fare appears to me to be sufficient. 

If the company find it impracticable to run these trains in 
addition to the existing id. service, and are therefore obliged to 
reduce the number of the id, trains, the deficiency thus caused 
in the 4c?. accommodation can be made up wholly or to a great 
extent by increasing the proportion of third-class accommoda- 
tion in each train. The id. fares are remunerative with 
reasonably full train-loads one way, and we cannot admit the 
plea that the company are not at present possessed of enough 
third-olass rolling stock for the proper accommodation of 
remunerative traffic. 

Instead of providing new 2c?. trains between 7 a.m. and 8 a.m., 
it will be open to the company, if they think fit, to reserve for 
the 2d. passengers a sufficient number of coaches in the 4c?. trains 
arriving as near 8 a.m. as may be. 

Compartments for females ought to be provided in all the 
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1899 « trains, and a sufficient proportion of tickets should be 
^Rsfo"™ 01 * ^ or ^ em ^ an y s y 8 tem of reserved trains or places is adopted. 
Union and We must allow the company a reasonable time to formulate 
Eaoteew & scheme for giving effect to the views which we express, and 
By. Co. f or ^ a ^. p^^ge we propose to adjourn our final deoiaion until 
the 1st June. 

Sir Frederick Peel : The question referred for our decision 
under the Cheap Trains Act, 1883, is whether on the Great 
Eastern lines from Enfield, Walthamstow, Stratford (Central), 
and Stratford Market respectively to Liverpool Street, and from 
Stratford Market to Fenchurch Street, proper and sufficient 
workmen's trains are provided at such fares and at such times 
between 6 p.m. and 8 a.m. as appear to us, having regard to the 
circumstances, to be reasonable. 

The cheap morning trains run by the Great Eastern on these 
lines are of two kinds, one being trains for which tickets are 
issued at half the ordinary third-class returns, with a minimum 
of 4(/., and the other trains at fares of 2d. y inoluding the return 
journey. The 2d. trains are specially for workmen, and the 
half -fare trains for classes of passenger traffic somewhat better 
able to pay for their journeys. The two kinds are separated by 
the time of arrival at the London terminus, according as they 
arrive before or after 6.45 a.m., trains arriving up to 6.45 being 
the workmen's trains, and between that time and 8 o'clook the 
half-fare trains ; and the substance of the application is that the 
company should issue 2d. tickets for workmen available by trains 
arriving later than 6.45, as well to relieve the overcrowding in 
the existing 2d. trains as because most of the places of business 
at whioh the passengers by those trains are employed do not 
oommence work until 8 o'clock or later. From a return taken 
in February last of the number of passengers by the cheap up 
trains into Liverpool Street, it appears that on the Enfield and * 
Walthamstow branches eaoh kind of trains carries daily at that 
time of year about 10,000 passengers, and it is alleged that the 
bulk of the passengers by the half-fare trains are workmen, and 
that a lower charge than the half -fare is needed for them. The 
evidence goes to show that the women and girls in particular 
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cannot afford the half-fare, and that consequently they have to 1899. 
use trains which arrive much too soon for the time when their In be London 
work in London commences, and oblige them to loiter about at xJnioit and 
the station in London for an hour or more. In "Walthamstow eastern 
the working-class population has so increased of late that there By. Co. 
are now, it is said, more workmen requiring to oome to London 8lr JTieel. 

for their work than the existing trains can accommodate, and 

numbers of them have no alternative but to come by the half- 
faxe trains and to pay the higher fare of 4tf. or 4 £d. The case 
is much the same at Edmonton, on the Enfield branch, and 
there the later 2d. trains had become so overcrowded that as to 
the last four of them the company have, from 13th February 
la9t, limited the tickets they issue for each train to the number 
it can seat, and allow no persons to get into it in excess of its 
seating accommodation. In addition, in the latest of the four 
trains, that which leaves Edmonton at 6.21 a.m., they reserve 
200 tickets for women. Those, however, who travelled by these 
trains, in excess of the numbers to whioh they are now restricted, 
overflow into the half-fare trains (fare 6£rf.), unless they are 
content to take one of the earlier 2d. trains, the latest of which 
leaves at 5.37 a.m. These being the circumstances, the question 
is, do the company comply with the Act, whioh requires them to 
provide sufficient trains for workmen going to their work P The 
2d. trains alone do not satisfy this requirement, but the defi- 
ciency is made up by the half-fare trains, if the fares charged 
by those trains are reasonable. The minimum of such fares is 
4d. 7 and I think, so far as these trains are to be regarded as 
workmen's trains, the fare is too high. The company consider 
they are justified in charging it, on the ground that the receipts 
from the 2d. trains on the Enfield and Walthamstow lines are 
only sufficient to cover working expenses and yield nothing 
towards interest on capital. But then, in consideration of their 
running workmen's trains, the company are, under the Cheap 
Trains Act, relieved from paying any passenger duty on all 
fares which do not exceed Id. a. mile, and the benefit which 
they gain by this exemption from duty amounted in the year 
1896 to 68,000/. The company therefore obtain a large sum 
every year conditionally on their running workmen's trains, and 
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1899. there is no occasion to make the question of these trains depend 
In ws London upon a consideration of how they stand as regards a remunera- 
Union and tive profit from the fares, seeing what these trains earn for the 
E^^ company by saving them from paying duty on all those fare* 
Rt. Co. which do not exceed Id. per mile. The half-fare trains, then. 
Sir iTieel. no * counting, there are not sufficient workmen's trains ; and as 
: — " to what the addition should be, the applicants ask for three 
more trains at 2d. fares from Enfield and Walthamstow respec- 
tively, starting after the existing 2d. trains, and to be pat on 
either as new trains or by converting one or more of the half- 
fare trains into trains at fares of 2d. I think these proposed 
trains are not more than are required to make the service for 
workmen sufficient, and, as far as the limit to the capacity of 
the lines into Liverpool Street station is concerned, it appears 
that there is room for three additional trains to get into that 
station between 6.47 and 7 a.m., and also that there is a margin 
for a few more trains in the time between 7 and 8 o'clock, 
should the alternative to partially filling up that time, of 
converting two or three half-fare trains into 2d. trains, not be 
adopted. It has, however, to be remembered that the saving of 
time by the later 2d. trains may create a difficulty from the 
numbers that may on that account give them the preference 
over the earlier trains ; and, as a check upon this, and to equalise 
the different trains in the matter of the advantages and dis- 
advantages they present, an addition not exceeding Id. may 
reasonably be made to the fare by such later trains. 

With regard to the service from Stratford (Central) and 
Stratford Market to Liverpool Street and from Stratford Market 
to Fenchurch Street, the ordinary third-class return to Liver- 
pool Street is 5d. and to Fenchurch Street 4d. ; and as the 
minimum by the half-fare trains is 4o?., these trains offer but a 
small benefit to workmen as regards fare, and, for so short a 
distance as 4 or 4 J miles, a fare of 4d. does not seem a reason- 
able fare for a train which is to count as a workmen's train. 
For this class of train, in this case 2d. seems a reasonable fare, 
and the complaint is that the present 2d. trains are not sufficient 
for the service. From Stratford (Central) the latest 2d. train to 
Liverpool Street leaves at 6.7 a.m., and in the analysis made 
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last February, under instructions from the London County 1899. 
Council, of the classes to which the passengers by the half-fare In he London 
trains belonged, the working olass appear to have largely pre- Union and 
ponderated. .To give them, then, the reasonable fare to which e^&bn 
they are entitled, it is suggested that 2d. tickets should be Ry - Co- 
available by some of the half-fare trains in carriages reserved Bir F Peel 

for workmen, or that a portion of the half-fare trains should be 

converted into 2d. trains, and I am of opinion that the company 
should make such arrangements as that workmen may be able 
to travel at a fare of 2d. return from Stratford (Central) to 
Liverpool Street by three more trains than they can at present 
travel by at that rate, and by one more from Stratford Market 
to Liverpool Street and Fenohurch Street respectively. 

Lord Cobham : The facts of this case, which are hardly in 
dispute, have been fully stated, and I need not repeat them in 
detail. The main oomplaint we have to deal with is, that on the 
Enfield, "Walthamstow and Stratford branches of the Great 
Eastern railway company, there are no morning trains provided 
for workmen at 2d. return fares, arriving in London later than 
6.47 a.m. There are many subsequent trains up to 8 a.m., but 
it is urged that the fares charged for them are more than work- 
people can afford to pay, and that practically, between 6.47 a.m. 
and 8 a.m. no workmen's trains are run at all. For instance, the 
last 2d. train from Enfield town to Liverpool Street starts at 
6.6 a.m. After that there are no trains, the return fare by 
which is less than 8rf., or 4s. a week to a workman travelling 
daily to London and back. Taking the shorter distances, the 
4rf. minimum comes in, and the term " half-fare " for these 
trains becomes illusory, being only Id. less than the ordinary 
fare in the case of Stratford Central, and identical with it in the 
case of Stratford Market to Fenchurch Street. 

I am unable to regard this service as providing, as the Cheap 
Trains Act requires, " Proper and sufficient workmen's trains 
at such fares and at such times between 6 o'olock in the even- 
ing and 8 o'olock in the morning " as are reasonable. It is 
perfectly true that a large number of workpeople use these 
half -fare trains, as they are termed, especially those from the 

b. 19 
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1899. Walthamstow stations, and I agree with the company in think- 

If bs London ing that there is at least a presumption that these people can 

Union and afford to pay the fare which they do in fact pay. I entirely 

E^S^ dissent from the argument that " workmen " should be regarded 

Rt. Go. as a class one and indivisible, every member of which is entitled 

Lord^obiiaia. to be carried by rail on the cheapest possible terms. This very 

; case proves that workmen divide themselves into at least two 

olasses — those who can afford to pay only Is. a week for being 
taken to their work, and those who can pay up to 3*. and 4«. 
The railway company do no wrong in making the higher charge, 
and they are perfectly entitled to claim their later trains up to 
8 a.m. as " workmen's trains," although they are run for the 
benefit of the better-to-do workmen, with a certain admixture 
of clerks and others. 

Unfortunately a large proportion of the working class belong 
to the category of those who can only afford the 1*. a week, and 
we must, I think, in administering this Act have special regard 
to them. It cannot, to my mind, be thought reasonable that 
people for whom Parliament, in return for a very valuable con- 
cession to the railway companies, has secured that due railway 
facilities should be provided up to 8 o'clock in the morning-, 
should be allowed to enjoy these facilities only up to half-past 
six or a quarter to seven. I think the railway company have 
somewhat under-estimated the evils of a wage-earner being* 
landed in London one or two hours or more before his work 
begins. The loss of an hour's early morning sleep to hard- 
worked people cannot but be prejudicial to strength and vitality, 
especially in the case of the old and weakly, and of the nume- 
rous boys and young girls who travel up by these trains. Then 
the long interval of enforced idleness, or of loitering about the 
streets or station in the early morning, means a waste of valu- 
able time, and may be harmful to many. In short, the benefits 
of the exceptionally cheap fares granted by the Great Eastern 
company are largely discounted by the narrow limits of time 
within which they are allowed to operate. 

The railway company, in their reply, do not substantially 
deny the main allegations of the applicants, but they contend 
that they do all that can be reasonably expected of them, having 
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regard to their own interests, the convenience of other travellers, 1899. 
the carrying capacities of their line, and the legitimate olaims In be London 
of the workpeople. As to the last point, the company, as I union and 

have endeavoured to show, have failed to sustain their conten- Gbeat 

' Eastern 

tion ; as to the other considerations, the Court, in the proposals R*. Co. 
they make, believe that due regard has been had to them. It i, or ^"cobli«ni 

may be granted that the mere conversion of some or all of the 

half -fare trains into 2d. trains would do little or nothing to 
diminish the overcrowding that takes place on certain trains, 
which is also a subject of complaint in this case. In dealing 
with such numbers, some overcrowding is inevitable, especially 
in the case of the more conveniently-timed trains. Uniform 
fares would probably increase the misohief , and it is owing to 
this consideration that I think it advisable that there should be 
a further graduation of fares than at present exists. 3d. trains, 
interposed between the 2d. and the half -fare trains, would have 
the effect of drawing passengers from the 2d. trains who can 
afford to pay 3d., and others from the half-fare trains to whom 
these fares are a severe strain upon their means. There would 
thus be some relief to the later and more crowded 2d. trains, 
and if the company found it possible, instead of putting on 
additional trains after 7 a.m., to convert some of their earlier 
and less well-filled half-fare trains into 3d. trains, I doubt if, on 
the whole, they would be losers. There may probably be a loss 
at first, but I oonour with Mr. Vesey Knox, when he points out 
that the remission of a large part of the passenger duty was 
meant to meet this very contingency. 

I oannot follow the argument that because the oompany were 
encouraged by that remission to reduce their third-class fares 
by a greater amount than that of the passenger duty remitted, 
therefore we should not take the remission into consideration. 
The reduotion of the third class was wisely effected in the com- 
pany's own interest, and very muoh to its profit ; the fund, 
therefore, saved from the duty is still intact and able to safe- 
guard them from any loss which can reasonably be expected to 
accrue from a workmen's train service improved within the 
limits defined by us. More deserving of weight is the conten- 
tion that there is very little margin of time within which addi- 

19(2) 
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1899. tional trains could be run. But Sir W. Birt very frankly 

Jn be London admitted that with some re-arrangement of existing trains, three 

Union and additional ones might be put on before 7 a.m., and, although 

E^j^ we think it necessary that there should, in addition to this con- 

Rt. Co. cession, be trains running on the Enfield and Walthamstow 

lord Cobham. branches between 7 a.m. and 8 a.m. at, as we suggest, 3d. fares, 

and some additional facilities on these and the Stratford line, 

this does not of necessity involve any additional trains between 
those hours. 

I have only to add that I generally concur with the proposals 
that have commended themselves to my colleagues, which do 
not, in my opinion, go beyond the requirements of the case, and 
should be adopted by the railway company. 

[Solicitors for the London Reform Union : Beal and Payne. 

Solicitor for the London County Council : W. A. Blaxland. 

Solioitor for the Edmonton Workmen's Trains Committee : 
John Avery. 

Solioitor for the Great Eastern railway company : E. Moore.] 
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In the Matter of a Reference under the Cheap 
Trains Act, 1883. 

In re London Eeform Union and National Association 
for the Extension of Workmen's Trains 

and 

Great Northern and North London Eailway Companies ( 1 ). 

Proper and sufficient Workmen' a Trains — Small Working- Class Population — 
No Profit to Railway Company — Running Powers by Agreement — 
Experimental Service— Cheap Trains Act, 1883 (46 & 47 Vict. 
c. 34), s. 3. 

The Railway Commissioners will not order workmen's trains to be run under July 20, 21, 
the Cheap Trains Act, 1883, unless there is proved to be in existence a class of 1899. 

workmen residing' on the railway and requiring such a service ; i.e., they will 
not order trains to be run in advanoe of requirements. 

The fact that an improved workmen's train service might relieve a congested 
district in London by inducing workmen to reside outside the metropolis, does 
not justify the Commissioners in ordering such an improved service. 

Proof by a railway company of no profit, or even a loss, on running workmen's 
trains, is not sufficient answer to a complaint of the non-provision of "proper 
and sufficient workmen's trains " under the Cheap Trains Act, 1883. 

Semble, that where two railway companies maintain a through passenger 
service between their systems by agreement with each other, but have no statu- 
tory running powers over each other's lines, the Commissioners have jurisdiction 
to order a proper service of workmen's trains to be provided for that through 
service. 

This was an application under section 3 of the Cheap Trains 
Act, 1883. 

The Board of Trade received a memorial from the " London 
Eeform Union " with regard to workmen's trains on the Great 
Northern and North London railways, and also from the 

(*) Before Weight, J., and Commissioners Sir Fbedebzok Peel and Viscount 
Oobhah, sitting at the Royal Courts of Justice, London. 
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" National Association for the Extension of Workmen's Trains," 
having reference to the Great Northern railway. 

The Board of Trade referred both complaints to the Sail* 
way Commissioners' Court, where they were heard together. 

The lines to whioh the applications referred were four : (1) 
The main line from New Barnet to King's Cross rid Wood Green 
and Finsbury Park ; (2) the branoh line from Enfield to Wood 
Green; (3) the branch line from High Barnet to Finsbury 
Park, vid Finchley ; and (4) the branch line from Edgware to 
Finchley, this last being a single line. 

From King's Cross the Great Northern company had running 
powers over the Metropolitan railway, and ran their trains into 
Moorgate Street. From Finsbury Park there was a line con- 
necting with the North London railway company's system near 
Canonbury, over which the latter company maintained a through 
service of trains to Broad Street by agreement with the Great 
Northern railway company, though neither company had any 
statutory running powers over thQ lines of the other. 

The Great Northern railway company had no statutory 
obligation to fulfil. They ran no workmen's trains from 
Edgware, and none to Broad Street. As regards the other 
stations they had the following arrangement: — Between the 
hours of 5 a.m. and 6.30 a.m. in summer, and 5 a.m. and 7 a.m. 
in winter, they ran a servioe of trains to King's Cross and Moor- 
gate Street at a quarter the ordinary faxes; while between 
6.30 a.m. and 8 a.m. in summer, and 7 a.m. and 8 a.m. in 
winter, they charged half the ordinary fare. 

The "London Eeform Union" asked that these half-fare 
trains, or many of them, from New Barnet, Enfield and High 
Barnet, should be turned into workmen's trains with a maximum 
fare of 3tf., or that there should be an equivalent servioe between 
6 a.m. and 8 a.m. New Barnet and Enfield were distant some 
9 miles from King's Cross, and High Barnet and Edgware some 
11 miles. 

They also asked for workmen's trains from Edgware and over 
the North London line to Broad Street. 

The " National Association for the Extension of Workmen's 
Trains" applied for additional workmen's trains (by transferring 
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the half-fare trains or otherwise) from Wood Green and inter- 
mediate stations to King's Cross and Moorgate Street at a 
return fare of 2d. Wood Green was 4 miles 78 chains from 
King's Gross. 

The Great Northern railway company stated in their answer 
that they provided ample accommodation at low fares for the 
workmen residing on their system, and that neither the fares 
nor times proposed by the applicants were reasonable. With 
regard to Edgware, they said that there was a very small popu- 
lation living on that branch. They further contended that the 
Court had no power to order them to provide workmen's trains 
on any line or between any stations except their own, or to order 
them to exercise running powers over other railways, and that 
no order could be made as to the Metropolitan railway com- 
pany's line to Moorgate Street station, as that company were 
not " parties " to this application. 

The answer of the North London railway company also sub- 
mitted that the Court had no jurisdiction over them in the 
present reference, and that they should not be compelled to 
provide accommodation for workmen residing on other com- 
panies 9 lines. They stated that they fully complied with their 
obligations on their own lines. 
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Ernest Moon (Littler, Q.C./and J. fiftaw with him) for the 
North London railway company. The North London company 
have no statutory running powers to Finsbury Park, the whole 
service is an " agreed " one between the companies. There has 
been no evidence that workmen residing in the Great Northern 
company's district desire to go to Broad Street. 

Vesey Knox for the London Reform Union : — The Commis- 
sioners can order the two companies to bring up a scheme under 
section 14 of the Railway and Canal Traffic Act, 1888. 



Wright, J. : The case with regard to Broad Street is not 
sufficiently strong for the Commissioners to deal with at present, 
but they have no doubt that they would have power to deal with 
a case, should it arise. 
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Vesey Knox and Arnold Inman for the London Eef onn Union. 
The ten trains asked for on the Great Northern railway between 
6.30 and 8 a.m. will admittedly not be filled at present The 
half fares are at the rate of \d. per mile, and the fares have not 
been lowered since the Cheap Trains Act, 1883. The fact that 
there are no workmen's trains on the Edgware line prevents 
there being any workmen living on that line. The agreement 
between the Great Northern and Metropolitan railway com- 
panies admits of the former fixing the trains and the hours to 
Moorgate Street station without consulting the latter company, 
also the fares, subjeot to a minimum. 

H. F. Dickem, Q.C. (Letch Coward with him), with the per- 
mission of the Court, for the London County Council. If the 
" half- fare " trains are turned into " quarter-fare " trains it will 
be an inducement to the workmen in the congested districts near 
King's Cross to leave the metropolis for the suburbs, as has 
happened on the Great Eastern company's system. 

Balfour Browne, Q.C, C A. Cripps, Q.C. (R. Whitehead with 
them), for the Great Northern railway company. The Great 
Northern company run more trains for workmen than the traffic 
requires, and there is a loss on every " quarter-fare " train. 
Since 1893 both the "quarter-fare" and "half-fare" tickets 
issued have heen practically stationary, which shows that the 
workmen have not been driven into the " half -fare " trains. 



Wright, J. : We have indicated our opinion upon the main 
parts of the case. We do not at all think that Parliament 
intended the Cheap Trains Act to throw upon railway companies 
the duty of opening out neighbourhoods for the oreation of new 
workmen's residential districts. We quite appreciate the 
immense importance of the question from the point of view of 
the London County Council and of Mr. Knox's clients, but we 
do not think that we should be acting within the powers given 
us by Parliament if we made orders in that way. As soon as 
there exists a' class which demands the accommodation, it is our 
duty to see that proper accommodation is afforded. At present 
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suoh a olass is not proved to exist. There is strong reason, I 
think, to* suppose that there is a class of workmen sufficiently 
numerous in the neighbourhood of Bowes Park and Wood 
Green to require every reasonable accommodation for the pur- 
poses of their daily labour. In order to determine at what 
fares they ought to receive that accommodation, we think we 
have not sufficient information at present, and we must have 
more, because we must have regard to the question how far the 
railway company will suffer by these onerous terms being 
imposed upon it. We do not for a moment say — and I think 
I speak for the whole Court — that it would be a sufficient 
answer for the railway company to say that they would make 
no profit, or even that they might make some loss upon the 
arrangement as ordered or suggested, but all those things have 
to be borne in mind, and before we could properly make an 
order of any extensive application which would lay any great 
burden upon the railway company we ought to be quite sure, or 
as sure as we can be, that there is sufficient demand on the part 
of the existing workmen for it, and that no undue burden 
would be laid on the railway oompany. In order to asoertain 
that, we have asked them to make an experiment, and Mr. Steel 
undertakes that they will make an experiment, and no doubt it 
will be made in the greatest good faith, that experiment being 
that on one branch where the workmen at present most reside 
(the Enfield to Moorgate Street branch), two additional trains 
with about 500 seats in each are to be run between the hours 
which have been indicated (6.30 and 7.30 a.m.), subject to the 
consent of the Metropolitan railway company being obtained. 
If that consent is not obtained, of oourse we shall have to try 
and carry out the experiment in a different way. Leave will 
be given to Mr. Vesey Knox to apply if there is any difficulty 
about that. 

Then the basis of it is to be the existing so-called quarter- 
fare fares, but with the understanding that the 3|d. fare to 
Moorgate Street is to be 3d. It is asked by the railway com- 
pany that the experiment should not begin till the 1st Ootober, 
and we see nothing unreasonable in that. Of course it will be 
open to the Great Northern railway oompany to come at any 



1899. 

In be London 

Reform 

Union and 

National 

Association 

foe the 

Extension of 

Workmen's 

TbAINS AND 

Great 

Northern 

and North 

London 

By. Cos. 

Wright, J. 



298 



RAILWAY AND CANAL TRAFFIC CASES. 



1899. 



In be London 

REFORM 

Union and 

National 

Association 

fobthb 

Extension op 

Workmen's 

Trainband 

Gbbat 

Northern 

and North 

London 

By. Cos. 

Wright, J. 



time if they think fit either to show that the experiment has 
failed, if it has failed, after a fair trial, or to abstain from 
raising any further question. It -will be open equally to the 
present applicants if they think a fair trial has not been given, 
after the three months has expired, to apply as they may be 
advised. 

[Solicitors for the London Eeform Union : Beat 8f Payne. 

Solicitor for the London County Council : W. A. Blaxland. 

Solicitor for the Great Northern railway company: Hill Dawe. 



Solicitor for Jhe North London railway company : BurcheliJ] 
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In the Matter of a Reference under the Cheap 
Trains Act, 1883. 

In re The Fawcett Association 

and 

The London, Brighton and South Coast Railway 
Company (*). 

Early Train* for Postmen — Benefit and Cost not commensurate — Insufficient 
Numbers— Cheap Trains Ad, 1883 (46 & 47 Vict c. 34), s. 3. 

The Court will only exercise their powers under the Cheap Trains Act, 1883, July 28, 1899. 
where the demand for accommodation is sufficiently largo to bear some relation 
to the difficulty of giving that accommodation, and where there is some com- 
parison between the benefit which will be afforded by an order of the Court 
for the accommodation asked for and the cost to the railway company of 
giving it. 

Sernble, that persons employed in the postal service as letter sorters and post- 
men are " workmen " within the meaning of the Cheap Trains Act, 1883. 

This was an application under section 3 of the Cheap Trains 
Act, 1883. 

The Fawcett Association, which was an association of postal 
sorters, petitioned the Board of Trade for two early trains on 
the London, Brighton and South Coast railway, at 3 a.m. and 
4 a.m. approximately, to be run from West Croydon to London 
Bridge, and also for two trains at similar hours from Victoria 
to London Bridge vid the South London line. The complaint 
was referred by the Board of Trade to the Railway Commis- 
sioners for decision. 

The facts of the case are sufficiently stated in the judgment. 

The association was represented by their secretary, Mr. 
Farrell. 

Q) Before "Weight, J., and Commissioners Sir Fbedebiok Peel and Viscount 
Cobham, sitting at the Royal Courts of Justice, London. 
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1899. C. A. Cripps, Q.C. (Ernest Moon with him), for the London, 

In bb Brighton and South Coast railway company. 

Association At present the passenger stations on this line are closed for 

toHTONiro *^ ee *° * our k° urs ki *^ e right, and to have them open would 

Sooth Coast require an additional staff. The number of persons who would 

use the proposed trains would be quite insignificant. 



Wright, J. : In this case we have to consider whether the 
obligation imposed by the Cheap Trains Act of 1883 has been 
shown to be violated in the case of persons employed by the 
Post Office. The obligation on the company is " to provide 
proper and sufficient workmen's trains for workmen going to 
and returning from their work at such fares and at such times 
between 6 in the evening and 8 in the morning as appear to 
the Board of Trade to be reasonable." Now here, speaking for 
myself — it has not been argued by Mr. Cripps at present, and, 
therefore, I do not say anything finally about it — but speaking 
for myself, I should think that that provision ought to be con- 
strued, not in a narrow sense, but in such a sense that it would 
include persons employed in the postal service. That is my 
present impression ; and if it were made out that there was a 
sufficiently large number of postmen in the district served by 
this railway who had occasion to arrive at London Bridge, or at 
any other stations on the railway, at an early hour, I should be 
inclined to view favourably their application. Certainly, I am 
not at all impressed with the evidenoe given for the company, 
either as to the oost of providing such accommodation, or 
as to the necessity of providing an entirely new staff — two 
persons to each station. There was a certain amount of non 
possumm whioh naturally arises in the minds of gentlemen when 
they are first approaohed on these subjects, which very often 
vanishes after they have considered it a little more, and I do 
not think the very able manager of the Brighton railway com- 
pany would find much difficulty in dealing with this question 
of an additional early train if it should turn out on any future 
application that a sufficient number of postal officials really 
required it. Further, I think it is clearly established that as 
regards a certain number of the sorters, and probably a certain 
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number of the other persons employed in the Post Office, there 1899. 
is very great hardship and serious inconvenience caused by the Inbb 
absence of early trains. I have no doubt whatever that a con- AasoS^ir 
siderable number of them are obliged, in order to get to their £* D ^o^jxw* 
work in time in order not to forfeit their employment at the South Coast 

Post Office, to get up at very unreasonable hours, and walk J " 

long distances to get to the plaoes of their employment. But Wright, I. 
in all these things the Act of Parliament intends that there is 
to be some comparison — that there is to be something commen- 
surate between the benefit to be given by an order of this Court 
and the cost to the railway company of giving it. Of course, the 
railway company had, as Mr. Farrell points out, a large fund 
to draw upon if the mere expense of the service can be regarded 
as any objection. But the Act of Parliament cannot intend, 
and it is absolutely impossible that it can be construed as 
intending, that a special service of trains shall be provided for 
every section of every kind of employment. There must be 
some limit to that. It must be intended that the powers of the 
Aot shall be exercised only where there is a sufficiently large 
demand for accommodation to bear some relation to the difficulty 
of giving the accommodation. 

Now, here I think that Mr. Cripps is right in saying that in 
substance the demand is not shown to exist except for those 
who are employed at the Denman Street and Borough offices, 
and that as regards the persons employed at those postal offices 
the number is not shown to be sufficient to justify a special 
service. Of course, Mr. Farrell and his association have been 
in a great difficulty in attempting to get full information as 
regards this matter, and it may be that further investigation will 
show that a much larger number of people in the employment 
of the Post Office are resident near the Brighton railway, 
and desire these early trains, or that a much larger number, 
including any class of workmen, not confining it to the Post 
Office, but any class of workmen at the fish market or else- 
where, also desire these early trains. If it were, as Mr. Farrell 
put it, that he oould show that 1,000 or 1,500 people really 
wanted this accommodation, I think this Court would be very 
slow to refuse it, but I think there is no such proof at all. I 
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1809. think only about 70 or 80 people are shown to be at present 
In bb wanting this accommodation. Mr. Capel, from the General 
AjwociATKMf I* 08 ' Office, told us of 150 persons going to the General Post 
toroHTOHiOT Office who wanted an early train, but they do not come from 
S °R H r° AOT ^^ railway. They come from the Great Eastern railway, 
* and this railway will not help them to the General Poet Office 

Wright, J. in th e game way that the Great Eastern railway helps them to 
the General Post Office. So far as I am concerned, on the 
ground that the demand has not been shown to exist on the 
part of a sufficient number of persons resident near the railway, 
I think that there is no power in this case under the Act of 
Parliament to order provision to be made for the traffic. 

Sir Frederick Peel : I agree. 

Lord Cobham : I agree. 

[Solicitors for the London, Brighton and South Coast railway 
company : Ease 8f Co.] 
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1900. 



Daldy & Co. and Others 



Midland Eailway Company, 

Great Eastern Railway Company 

and 

London, Tilbury and Southend Railway Company (*). 

Undue Preference — Rebate under Special Agreement — Publication of Bates in 
Bate Book under section 14 of the Regulation of Railways Act, 1873 
(36 <fc 37 Vict. c. 48)— Railway and Canal Traffic Act, 1854 (17 & 18 
Vict. c. 31), «. 2. 

Section 14 of the Regulation of Railways Act, 1873, enacts, that "every February 27, 
railway company shall keep at each of their stations a book or books showing March 8, 19, 
every rate for the time being charged for the carriage of traffic, other than 
passengers and their luggage, from that station to any place to which they book, 
including any rates charged under any special contract, and stating the distance 
from that station of every station, siding or place to which any such rate is 
charged." 

Section 13 of the Railway and Canal Traffic Act, 1888, enacts, that " in cases 
of undue preference no damages shall be awarded if the Commissioners shall find 
that the rates complained of have, for the period during which such rates have 
been in operation, been duly published in the rate books of the railway company 
kept at their stations in accordance with section 14 of the Regulation of Railways 
Act, 1873." 

The Midland railway company granted a rebate of Zd. per ton to traders who 
agreed to send a certain amount of coal traffic to Great Eastern stations in a 
year and pay for the carriage of the same punctually every month. In the rate 
books at various stations on the Midland railway company's line was inserted on 
the fly-leaf at the beginning of the book a printed slip stating that ' ' rebates 
are allowed to coal merchants from certain rates to stations in the Eastern 
Counties and upon certain conditions, the particulars of whioh may be obtained 
on application to the general manager." 

Held, that this general notice on the fly-leaf of the rate book was not a suffi- 
cient publication of a lower rate in the rate book to relieve the railway company 
from liability under section 13 of the Railway and Canal Traffic Act, 1888. 

The applicants, who carried on the business of coal merchants at certain 
places situated on the system of the Great Eastern railway company, complained 
that the Midland railway company had allowed to certain coal merchants, who 

(!) Before Weight, J., and Commissioners Sir Fbedebiok Peel and Viscount 
CosHAif, sitting at the Royal Courts of Justice, London. 
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1900. 



Daldy & Co. 
Aim Othebs 

V. 

Midland 
Rt. Co., 
Great 
Eastern 
Rt. Co. 
and London, 

TlLBUBT AND 
SOUTHEND 

Rt. Co. 



were competitors in trade with the applicants, a rebate of Zd. per ton off the 
rates charged to such coal merchants for the carriage of coal from collieries 
situated on the system of the Midland railway company to stations situated on 
the railway of the Great Eastern railway company, but had not allowed the 
applicants such rebate off the rates charged to them for the carriage of coal from 
collieries situated on the railway of the Midland railway company to stations of 
the Great Eastern railway company, and the applicants alleged that thereby an 
undue preference had been given to the coal merchants to whom such rebate 
had been allowed over the applicants. 

The Midland railway company admitted that they had allowed to certain coal 
merchants having coal depots on the system of the Great Eastern railway 
company, in respect of coal coming from collieries on the system of the Midland 
railway company, a rebate of Zd. per ton off the rate charged for the carriage of 
coal, but the Midland railway company alleged that this was done only on con- 
dition that the cool merchants to whom such rebate was allowed sent in the 
course of a year from such collieries over the line of the Midland railway com- 
pany not less than a specified number of tons of coal, and also rendered the 
Midland railway company certain services in paying carriage for such traffic, 
and that in consideration thereof the Midland railway company were justified 
in allowing such rebate. 

Held, that such circumstances did not justify any greater difference of chargre 
being made by the Midland railway company to the applicants and the other 
coal merchants than the sum of lrf.'per ton. 



This was an application under section 2 of the Railway and 
Canal Traffic Act, 1854. 

The application, so far as material, was as follows : — 

" 1. The applicants are coal merchants, whose chief place of 
business is at Romford in Essex, on the Great Eastern railway. 
They have also depots or coal yards at stations on the Great 
Eastern railway. 

" 2. For ten years past and upwards the Midland company 
have carried for the applicants large quantities of coal from 
collieries situate on their system, and have delivered the same 
by their agents, the other respondent companies, at the stations 
situate on the lines of the other respondent companies. 

" 3. The rates charged by the Midland company for carriage 
of the coal from the particular colliery to the applicants' yards 
or other place of delivery have been paid by the applicants to 
the Midland company. 

" 4. The applicants have always paid to the Midland com- 
pany, either directly or by their agents, the full amount of the 
published rate charged by that oompany for the carriage of ooal 
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from the particular colliery to the station of delivery on the 1900. 
Great Eastern railway. Daldt & Co. 

" 5. For many years past — it is believed for the last twenty v , 

years — the Midland company have made to certain coal mer- r™ co^ 
chants a rebate or allowance of 3d. per ton in respect of ooal Gbeat 
carried for such merchants over the respondents' lines of railway Ky. Co. 
to stations on the Great Eastern, while not allowing it to the Tilbury and 
applicants in respect of similar traffio carried by the Midland ^^jcS* 
oompany, for them, and delivered in like manner. 

" 6. The existence of this rebate has, as far as possible, been 
kept secret by the Midland company, and the merchants 
enjoying the benefit of it. No notice of the rebate has been 
published either in the rate lists supplied from time to time by 
the Midland company to their customers, or in the rate books 
kept by them at their stations. 

" 7. The applicants first became aware of the existence of the 
rebate on March 3rd, 1898. 

"8. The applicants allege that the disallowance of the 
said rebate to them and its allowanoe by the Midland oom- 
pany to other coal merchants constitutes an undue pre- 
ference or advantage to or in favour of the merchants and 
persons to whom the same has been allowed, and subjects the 
applicants and the ooal carried for them to an undue prejudice 
and disadvantage. 

"9. The respondents, the Great Eastern railway company 
and the London, Tilbury and Southend railway company, 
are only joined as being parties to the through rates under 
which the coal carried by the Midland company from the said 
collieries is delivered by the respondents, the Great Eastern 
railway company and the London, Tilbury and Southend rail- 
way company, at stations on their lines respectively as agents 
for the Midland company. 

" 10. The applicants have suffered damage by reason of the 
Midland company having allowed the said rebate to other coal 
merchants while disallowing it to them, and they apply to the 
said Court — 

(a) For an order enjoining the Midland oompany to desist 
from subjecting the applicants and their traffic above 

b. 20 
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1P0Q- mentioned to the undue and unreasonable prejudice 

Daldy&Co. and disadvantage above complained of, and from 

v. making and giving the undue and unreasonable pre- 

Hy^^Co* ferenoe and advantage above mentioned. 

eJJIJJ^ 00 ^ 0T an order that the Midland company shall pay to 

Ry. Ox the applicants 1,500/. damage, or such damages as 

Timttby and on inquiry the Court may find that they have sus- 

By. Co. temed - 

The answer of the Midland railway company, so far as 

material, was as follows : — 

" The Midland company admit that they have made to certain 
coal merchants a rebate, amounting sometimes (but not always) 
to threepence per ton, in respect of coal carried for such mer- 
chants over their lines of railway to stations on the Great Eastern 
and London Tilbury and Southend railways, but upon condi- 
tions so far as Great Eastern stations are concerned which did 
not apply to the traffic carried for the applicants which was not 
similar to that carried for the said ooai merchants. The 
Midland company have always been ready and willing to make 
a similar rebate to the applicants for similar traffic upon the 
same conditions, and have in fact allowed to the applicants the 
rebate to London, Tilbury and Southend stations ever since it 
came into force. 

" The Midland company deny that the allowance of this rebate 
has been kept secret by them, or that no notice of it has been 
published either in the rate lists or in the rate books kept by 
them at their stations. 

" The Midland company deny that the applicants first became 
aware of the allowance of the rebate on March 3rd, 1898. 

" The Midland company deny that the disallowance of the said 
rebate to them and its allowance by the Midland company to 
other coal merchants constitutes an undue preference or advan- 
tage to or in favour of the merchants and persons to whom the 
same has been allowed, or subjeots the applicants and the ooal 
carried for them to an undue prejudice and disadvantage. 

"No complaint was made to the Commissioners within one 
year from the discovery by the applicants of the matter com- 
plained of. 
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" The rates complained of have, for the period during which 1900. 
such rates have heen in operation, been duly published in the Dau>y & Co. 
rate books of the Midland company kept at their stations, in r . 

accordance with section 14 of the Eegulation of Eailways r^co D 
Act, 1873, as amended by the Eailway and Canal Traffic -^^ 
Act, 1888." Ry^cS* 

and London, 
Telbtby and 

The agreement under which the rebate complained of was S ^^ D 
granted, was in the following terms : — 

" Whereas the trader carries on the business of a coal merchant 
in the Eastern Counties of England, served by the Great 
Eastern railway and by the Eastern and Midlands railway, and 
for a long course of years a large proportion of the coal sold by 
the trader has been conveyed by the company from collieries 
upon or in direct connection with their system to Peterborough, 
or to Lynn, as the case may be, and has thence been conveyed 
forward by the Great Eastern railway company or by the 
Eastern and Midlands railway company to its destination at 
through rates, which are charged by and payable to the 
company. And whereas the course of business has been for the 
trader to pay the carriage upon coal sold by him whenever 
practicable, and he has paid such carriage direct to the company, 
who have accounted to the Great Eastern and Eastern and 
Midlands company respectively for their respective proportions. 
And whereas the payment of all carriage by the trader as afore- 
said, instead of by the respective consignees of the ooal, has been 
of advantage to the company, and in consideration thereof, and 
of the trader having directed a large share of the traffic which 
he could control over the Midland railway in preference to other 
railway routes, the company have made to the trader a rebate 
or allowance upon the amount payable by him for carriage as 
aforesaid. And whereas it is expedient that the terms and 
conditions upon which such rebate or allowance is made should 
be clearly stated ; now it is agreed by and between the parties 
hereto as follows: — (1) When the company's route is equally 
convenient with that of any other company the trader will 
direct over that route a like proportion of his traffic to that 
which he has so directed upon the average of the three years 

20(2) 
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1900. ending 31st December, 1888. (2) The trader will, whenever it 

Daldy & Go. is conveniently practicable so to do, pay to the company the 

Cm carriage upon all coal sold by him in the Eastern Counties. 

It^Co* @) -^k© trader will pay to the company his accounts for 

G&bat carriage monthly at the times when such accounts shall be 



By. Co. payable, according to the company's regulations from time to 
rTLTOBYAND time in force, punctuality of payment being a material condition 
^y^Co* °* ***** a g reemen ^- (**) The oompany will allow to the trader a 
rebate or allowance at the rate of 3tf. per ton, calculated upon 
the total tonnage of coal upon which he shall pay carriage as 
aforesaid, provided that such total tonnage shall not be less than 
25,000 tons in each year. (5) This agreement shall continue in 
force for a term of five years, and shall thereafter be deter- 
minable by either party at any time on giving three months' 
previous notice to the other party. Provided, that if a com- 
petent Court shall decide that this agreement constitutes an 
undue preference towards any other trader or class of traders, 
either party shall have the right to determine it forthwith." 

C. A. Cripps, Q.C. {Noble and W. A. Wills with him), for the 
Midland railway company. 

The Midland oompany have given a special rebate of 3d. to 
traders who have sent above 25,000 tons a year by their system 
to the Eastern Counties. They have always been ready to give 
the rebate to everyone who oould comply with that condition. 
Such rebate is only a fair equivalent for the advantage to the 
railway company of dealing with suoh a large volume of traffic. 
The applicants never sent the requisite amount of traffic to 
obtain the rebate. Recently the railway company reduced the 
minimum amount from 25,000 tons of traffic a-year to 5,000 
tons, owing to the new competition of the line which has been 
opened in connection with the Great Eastern railway to the 
Midland coal district. There is no undue preference when the 
railway company offer the same advantages to all persons 
similarly circumstanced. It has never been held to be an undue 
preference that a railway oompany do not give a proper notice 
in a rate book. That is only a question of whether the railway 
oompany have complied with the statutory conditions under the 
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Acts of 1873 and 1888. In granting a rebate the railway 1900. 
company are entitled to take into consideration the question of Daldt & Co. 

AXTD OTHSBS 

competition. PicJccring-Phipps v. London and North- Western v , 

Ry. Co. (*). A railway company may oarry at a lower rate for r^co™ 

traders who agree to send large quantities of merchandise when Gbkat 

they send it in a manner which lessens the cost of its convey- Ry. Co. 

anoe to the railway company, provided that the railway com- Tububy Am J 

pany are willing to carry at the same rate for any trader who ^^^° 
can offer the same advantages. 

Ernest Moon for the applicants. 

The mere volume of trade, as distinguished from economy of 
working, is not sufficient to justify any reduction of charge to 
the wholesale trader as against the retail. Nicholson v. Great 
Western Ry. Co. ( 2 ); Rhymney Iron Co. v. Rhymney Ry. Co. ( 8 ). 
The case of Pickering-Phipps v. London 8f North- Western Ry. 
Co.( A ), has no application, because if there be competition 
between the Midland railway company and the sea, the com- 
petition affects both the applicants and the traders whom it is 
alleged are preferred. Competition may be considered as one of 
the circumstances justifying a primb facie preference if it exists 
in the one case and does not exist in the other, but cannot have 
any influence in deciding whether a preference is justifiable 
where the competition applies to both the preferred and com- 
plaining traders. 

As to the question of economy by reason of there being an 
avoidance of bad debts and not so much book-keeping, it is not 
proved that there is a saving at all equivalent to the Zd. ; and, 
further, it is not proved that the saving, if there be any, is 
referable to the volume of traffic which is made a condition of 
the granting of the rebate. 

The fact that the same conditions are offered to everyone 
similarly circumstanced is no justification unless the railway 
company can show an equivalent economy in working. Diphwys 

O Ante, Vol. VIII. 83 ; (1892) 2 Q. B. 229. 
(») Ante, Vol. I. 121. 
(*) Ante, Vol. VI. 60. 
ft Ante, Vol, VIII. 83. 
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1900. Casson Slate Co. v. Festiniog By. Co. ( l ). The railway company 

Daldt&Co. have not complied with the provisions of section 14 of the Act 

v. of 1873 by merely putting a general notice in their rate books. 

Ry.'coT* Ttay ought to have inserted the actual rebate allowed. 
Great 
Eastern 

Rt. Co. Wright, J. : "We have already intimated our opinion that 

and London, # * . 

Tilbury and the 13th section of the Act of 1888 has not been satisfied so as 



Ry. Co. to relieve the railway company from liability on the ground of 
publication of a special rate in the ratebook, and we have there- 
fore to consider the matter at large. Here, I think, that in one 
sense there was no preference of the parties who carried under 
the agreement we have to consider, over the applicants, because 
I am satisfied that anyone who was willing to satisfy the same 
conditions could have obtained the benefit of the agreement, 
and that it was generally notorious in the district, and probably 
almost everyone knew of it, though I give entire credit to 
Mr. Daldy and those who represent him in saying that he hap- 
pened not to know it. I think it was published, though in 
general terms, in the flyleaf at the beginning of the rate book 
at the station in such a way as would have informed most 
business men dealing with the subject that there was such an 
opportunity of an advantage, and of the way in which they 
could get it. I think, therefore, in that sense there was no 
preference of anyone over the applicants. But there is another 
sense in which there may have been, because the applicants may 
not have been ready to carry the quantity of ooal, or conform to 
the other conditions, whioh alone would have enabled them to 
claim the benefit of that agreement, and, if they chose to carry 
their own coal in their own way without conforming to the 
■ conditions of that agreement, they are entitled to say that still 
no undue amount of preference must be shown to other traders 
who do conform to the agreement over themselves. And then 
remains the question whether the threepence here can be com- 
pletely justified. I think it may be justified to some small 
extent on the ground of economy of working 25,000 tons for a 
trader, and to some small extent also because the bad debts 

( l ) Ante, Vol. II. 73. 
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were avoided and monthly payments were secured, and perhaps idoo. 
some other small advantage acorued ; but I think we are all of Daldt & Co. 
opinion that the threepence considerably more than represents v . 

any benefit which oonld have accrued to the railway company jt^cJ* 
on those grounds, and it remains to be considered whether any Oveat 

XUA8TXBN 

part of the threepence, and if so, how much, can be justified on Ry. Co. 
what may be called grounds of competition. In substanoe, the Telbubt^d 
argument of the railway company on that point is that the ^bJJTco* 

allowance of the threepence enabled them to get traffic which 

they would not have otherwise got, and in quantities in which g * ' 
they could not otherwise have got it. I think, especially after 
the oase of Pfckering, Phipps 8f Co. v. The London and North- 
western Ry. Co. ( l ), in which judgment was given by Lord 
Herschell, in the Court of Appeal, we are entitled to consider, 
if not bound to consider, any circumstances of that kind, and 
take into consideration elements of competition as far as they 
can be reasonably considered, and that the cases to which Mr. 
Moon has referred, if they exclude the consideration of those 
elements, must be taken not to be any longer binding. I do 
not say how far they do exolude them ; in fact, I rather think 
they for the most part leave open that question, but at any rate 
in this case of Pickering, Phijjps 8f Co., it seems to me that 
these necessities of competition and advantages of offering a 
special rate for large quantities, which may be regarded as 
another form of competition, ought to be considered. In fact, 
I do not see how the every-day praotioe of all railway companies 
of giving special rates for large quantities could be defended on 
any other ground. It is undoubtedly greatly for the benefit, 
not only of the railway company, but of the traders. It is in 
the public interest, to use the words of the Act of Parliament, 
that suoh arrangements should be permitted. Therefore, I do 
not see any reason why some portion of the threepence, or the 
whole of it, should not, as far as the law is concerned, be held 
to be justified ; but my brother Commissioners are of opinion 
that the amount is more than can be justified by that considera- 
tion. Of course, no difference of cost can be justified unless the 

(*) Ante, Vol. Till. 8$ ; (1892) 2 Q. B. 229. 
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1900. railway company were willing to offer the same advantage to 

Daldt & Co. everybody alike, nor oan it be justified unless the difference 

A2fD Vt against those who are not willing to perform the condition is a 

Ry* Co* raasonable one. We think that, probably, it is rather more 

Gbkat than a reasonable one. 

£abtebn 

Ry. Co. As regards the general damages, those in a matter of this sort 

t^lbuey 1 ^ ought to be merely nominal. There is no evidence to show 
^y^Co™ ^k*' •^■ essr8 - Daldy have really suffered any real damage by 

what has happened. As regards what may be called the 

Wright, J. gtatutory damages, we have had no application for leave to raise 
the defence of the Statute of Limitations, and probably the 
railway company do not care whether it is for six years, seven 
years, or eight years. 

Sir Frederick Peel: The Midland company agreed to 
return 3d. per ton out of their portion of a coal rate to such 
of the merohants, having depots on the Great Eastern railway, 
as would cause not less than 25,000 tons a year to be sent to 
them rid the Midland route. This was primd facie an undue 
prejudice to a merchant who sent a smaller quantity, because 
an inequality of charge, founded merely upon one dealer doing 
a larger business with a railway company than another, is not 
allowable under the Traffic Acts. To justify the larger dealer 
having a lower rate it must appear that there is a saving to the 
railway company in the carriage of his traffic, or something' 
more than a mere quantitative difference to the company, more 
or less equivalent to the advantage they give to him. Where, 
as in the present case, the coal of the applicants, and the ooal of 
those who were allowed the 3d. rebate, went in the same direc- 
tion, and over the same distance, it would only be, we think, by 
some difference in the quantity forwarded at one time, that cost 
in working could be saved. But the dealers with whom the 
railway company had agreements were under no obligation to 
send in full train loads, or in not less than some specified large 
quantity at a time, and there can be no doubt that their wagons, 
and those of the applicants, were not infrequently sent on by 
the same trains, and with the same facility to the railway 
company, and that between their respective loads as to the cost 
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of carriage to Peterborough there was either no difference or 1900. 
none corresponding to a difference of 3d. on a charge of about Daldt & Co. 

o r\ j ± AMD OtHEBS 

os. vd. per ton. Vt 

The Midland railway was in competition with other lines as j^cq™ 
a route for coal to Great Eastern stations, and one of the Gbeat 
reasons for the rebate seems to have been that it might act as Ry. Co. 
an inducement to give the Midland line the preference as a t^ubt'akd 
route for coal destined for places off that line. But the alter- ^"qJ™ 

native routes were as much at the command of the applicants as 

of the other merchants, therefore, no distinction of terms could *' Pa al * 
be made between them on this ground, the case differing in this 
respect from the Pickering-Phipps Ca8e( l ) to which reference 
was made, where one only of two competing traders sending to 
the same market had a choice of routes to it. 

The agreements specify as another oondition of the rebate 
that the merohant shall pay the railway company monthly the 
carriage of all coal whioh he gets by means of their railway, 
and they say that the peouniary advantage to them of this 
condition in dispensing with accounts with those to whom the 
coal is sold, is considerable. This may save the railway com- 
pany some trouble and expense ; but the mode of payment is 
that which the applicants themselves always used though not 
under agreement to do so. 

On the whole we do not think we have evidence justifying 
the difference of charge, and we grant the application as to so 
much of the rebate as exceeds Id. per ton. 

Lord Cobham concurred. 

[Solicitors for the applicants : A. S. Sunt 8f Co. 

Solicitors for the railway company : Beak Sf Co.'] 

(>) Ante, Vol. VIII. 83. 
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ACCOMMODATION AFTER CONVEYANCE. See Siding Bent and Increase 
of Bates, 3. 

ACCOMMODATION OF TRAFFIC. See Facilities, Due and Reasonable, for 
Traffic. 

APPEAL FROM RAILWAY COMMISSIONERS. 

1. Where the Railway Commissioners sit in lieu of arbitrators under the provi- 
sions of section 8 of the Regulation of Railways Act, 1873, they exercise a 
jurisdiction not depending on the consent of the parties, and an appeal will lie 
under section 17 of the Railway and Canal Traffic Aot, 1888, to a superior 
court on a question of law. (So held by the Court of Session.) 

The Railway and Canal Traffic Aot, 1888, section 17, enacts that " no appeal 
shall lie from the Commissioners on a question of fact .... save as otherwise 
provided by this Aot, an appeal shall lie from the Commissioners to a superior 
oourt of appeal." 

Held (by the Court of Session), that an appeal is competent against an order 
of the Commissioners, if it appears from the judgment fi^the Commissioners 
(although not in the order itself) that in arriving at the result expressed in the 
order they had first decided a question of law. 

North Eastern By. Co. v. North British By. Co. 82 

2. Quare, whether the appeal from the Commissioners to a superior Court of 
Appeal allowed by section 17 of the Railway and Canal Traffic Act, 1888, 
applies to cases arising under the Telegraph Acts. 

Postmaster-General y. Corporation of Glasgow .... 238 

BOOKING, THROUGH. See Through Booking. 

BRANCH RAILWAY. See Bebate on Sidings Bate, and see p. 162. 

CARRIERS' LIABILITY, when it ceases 127, 142 

CHARGE FOR ACCOMMODATION AFTER CONVEYANCE. See Biding 
Bent and Increase of Bates. 

CHARGE FOR CONVEYANCE, what it includes . .150, 161, 169 

CHARGE FOR STATION TERMINAL, what it includes . .150 
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CHEAP TRAINS ACT, 1883. See Workmen's Trains. 

CLEEKAGE, cost of -1' 

COAL TRAFFIC. See Increase of Rates ; Undue Preference, 1. 

DELIVERY OF TRAFFIC. See Increase of Bates and SidtTtg Rent. 
DETENTION OF WAGONS UNDER LOAD. See Siding Rent. 
DIVERSION OF TRAFFIC. See Facilities, 2. 

EQUALITY OF CHARGE. See Undue' Preference. 

FACILITIES, DUE AND REASONABLE, FOR TRAFFIC. 

1. Passenger Station Accommodation — Rebuilding Bridge carrying Street ovtr 

Railway — Alterations applied for not within Bail way Company's own 
power. 

Section 16 of the Scotch Railway Clauses Act, 1845 (8 & 9 Vict. c. 33), gira 
power to a railway company (subject to restrictions in its special Act) to con- 
struct bridges over railroads, and from time to time to alter, repair oar discontinue 
them and substitute others in their stead, and to do all other acts necessary for 
making, maintaining, altering or repairing, and using the railway. 

Upon a complaint by the Town Council of Arbroath of the want of facilities 
for passenger traffic at the station at Arbroath, it was admitted that the 
rebuilding of a bridge on which the booking offices were erected and which 
carried one of the town streets over the railway, was essential to any material 
alteration and improvement of the station. This bridge was originally con- 
structed by the railway company under their special Aot, but the street passing 
over the bridge was Tested in the municipal authorities of Arbroath. 

Held, that while section 16 of the Railways Clauses Consolidation (Scotland) 
Act, 1845, gives railway companies power to alter works of their own, it does 
not apply to works which have been dedicated to a purpose other than railway 
purposes, e.g., a street which is vested in the municipal authorities. 

Held, further, that as the accommodation works whioh the applicants asked for 
could not be carried out except with the consent or authority of someone other 
than the railway companies themselves, the works applied for were not within 
the railway companies* own powers, and that therefore the railway companies 
had not violated their statutory duty under section 2 of the Railway and Canal 
Traffic Act, 1854. 

Arbroath Corporation v. Caledonian By. Co. and North British 
By. Co 252 

2. Facilities Clause — Diversion of Traffic — Interim Injunction— Powers granted 

under old Acts not exercised — Circumstances changed — Jurisdiction — 
Bailway and Canal Traffic Act, 1888 (51 <fc 52 Vict. c. 25), «. 9. 

Article 12 of an agreement made between the Great Northern railway company 
and the Manchester, Sheffield and Lincolnshire railway company, and dated 
30th January, 1892, and confirmed by the Manchester, Sheffield and Lincoln- 
shire Railway (Extension to London, &o.) Act, 1893, provided as follows: — 

" On and from the passing of the bill, and whether the running powers pro- 
vided for by this agreement are exercised or not, there shall be a complete system 
of through booking and through rates and fares between the systems of the two 
companies by all reasonable and convenient routes . . . and each company shall 
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conduot the through traffic of the other company in good faith and by through 
trains, and shall afford to the other company all such reasonable facilities and 
accommodation as regards traffic of all kinds as is usual between friendly railway 
companies for the convenient conduct and exchange of traffic passing or destined 
to pass between the respective systems of the two companies." 

The respondents having completed their line to London, certain fish traffio 
was handed to them at Grimsby for conveyance to London "vid Great Northern 
railway." This had hitherto been so forwarded, but the respondents now con- 
veyed it by their own route to London and delivered it themselves. On an 
application for an interim injunction enjoining the Great Central oompany to 
desist from diverting from the Great Northern company the fish traffio from 
Grimsby to London which is consigned by the Great Northern railway, 

Held, that the route being primd facie a reasonable one, the Great Northern 
railway company would have primd facie the right of requiring traffio to be 
carried by it on reasonable terms ; there being also primd facie a contract to that 
effect, and as an interim injunction would not harm the respondents (provided 
accounts were kept), and the absence of it might seriously damage the appli- 
cants, an interim injunction should be granted. 

The Great Northern Railway (Communication with the Manchester, Sheffield 
and Lincolnshire Railway) Act, 1851, s. 14, enacted : — 

"That the Great Northern railway oompany shall have the right of access at 
all reasonable and proper times to, and accommodation at, the tidal basin at 
Great Grimsby for the fish traffic, and likewise access to and accommodation at 
the docks for the goods traffic, including the right to rent a piece of land for 
warehouses thereat, upon such sites and upon such terms and conditions, and 
subject to such regulations as may be agreed upon by the engineers of the two 
companies, and in the event of a difference between them as may be settled by 
arbitration in the manner hereinafter provided." 

Section 15 of the same Aot provided for arbitration under the Companies 
Clauses Act, 1845. 

The West Riding and Grimsby Railway (Transfer) Aot, 1866, s. 31, enacted 
that :— 

" It shall be lawful for the Great Northern railway oompany to run over and 
use with their engines, carriages, and servants the Sheffield, South Yorkshire, 
and Trent, Ancholme and Grimsby railways situate between Barnby Don and 
Grimsby, including the docks at Grimsby and the railways leading thereto and 
the works connected therewith, and to use in common with the said Sheffield 
and South Yorkshire, and Trent, Ancholme and Grimsby railway companies the 
several sidings, stations, turntables, docks and other conveniences and appur- 
tenances to the said several lines of railway appertaining or belonging." 

The applicants applied, under section 9 of the Railway and Canal Traffic 
Act, 1888, for an order enforcing the performance of the obligations imposed 
by the above-mentioned sections; also for an order, under section 8 of 
the Regulation of Railways Act, 1873, for determining the sites, terms, 
conditions and regulations upon which the rights conferred upon the appli- 
cants by section 14 of the Act of 1851 are to be exercised in lieu of arbitration. 
It was proved that the docks had been completely changed under powers given 
to the Manchester, Sheffield and Lincolnshire railway company by an Act of 
1849, vesting the docks in them, and that the " tidal basin " no longer existed. 

Meld, by the Commissioners, that they had jurisdiction to deal with the above- 
mentioned matters under section 9, sub-section (a) of the Railway and Canal 
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Traffic Act, 1888 ; and, with regard to the warehouse site, under sub-section (c) 
of the same section, where the term " individual " means " any legal person not 
the general public. " 

Quare whether, as regards section 14 of the Act of 1851, it is a condition 
precedent to the Commissioners having jurisdiction that the engineers of the 
two companies should have considered the matter and disagreed. 

Held, further, that it is not the function of the Court to make abstract decla- 
rations which they could not enforce in their entirety ; and that before making 
an effective order, or granting an injunction under the Act of 1851, the appli- 
cants must put forward a definite scheme to be considered by the respondents. 

That the Great Northern railway company cannot now (1899) be considered 
in the same position as if they had asserted their rights immediately after the 
passing of the Act of 1851 ; and that they must now show that their scheme is 
reasonably possible. 

Held, further, that section 31 of the Act of 1866 gives the applicants the 
right to run over and use the whole of the railways in the do<-ks and all the 
appurtenances thereto, as the term " docks" in that section cannot reasonably 
be considered merely a definition of the terminus ad quern, but that the applicants 
roust first show that the exercise of these powers of user can be so regulated as 
not to interfere with the convenient conduct of the business of the docks. 

Great Northern By. Co. v. Great Central By. Co. 266 

And see Through Booking. 

GKOUP BATE. See Undue Preference, 1. 

HAULAGE 169 

INCREASE OF BATES, 

1. Increase of Coal Bates — Justification of Increase — Comparative Tables — 
Coal Wagons. 

Section 1, sub- section 1, of the Railway and Canal Traffic Act, 1894, enacts 
that : "Where a railway company have, either alone or jointly with any other 
railway company or companies, since the last day of December, 1892, directly 
or indirectly increased, or hereafter increase directly or indirectly, any rate or 
charge, then if any complaint is made that the rate or charge is unreasonable, 
it shall lie on the company to prove that the increase of the rate or charge is 
reasonable, and for that purpose it shall not be sufficient to show that the rate 
or charge is within any limit fixed by an Act of Parliament or by any provisional 
Order confirmed by Act of Parliament." 

Upon a complaint under the above section by colliery owners that, whereas 
the rates and charges made by the railway company for the conveyance of coal 
were, prior to the 1st of January, 1893, based and calculated upon the carriage 
of 21 cwt. to the ton, of which 1 cwt. was an allowance for " wastage," they 
were now based and calculated upon the carriage of 20£ cwt. to the ton, and 
that this admittedly resulted in an increase of 2J per cent, upon the rate formerly 
charged to the applicants, and that such increase was unreasonable. 

Held by Collins, J., and Loud Cobham (Sib Feedeeick Peel dissenting) 
that the railway company having shown at least a proportional increase in the 
cost of working the traffic between the year 1877, when the original rates were 
fixed, and the year 1892, the increase of rate was reasonable ; that the fact that 
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since 1880 the railway company had supplied waggons for the mineral trade as 
carriers of minerals, for the nse of which a (separate rate was charged, did not 
necessitate the exclusion of this branch of their business from the general 
account (for purposes of comparison, in order to ascertain a reasonable con- 
veyance rate), because the trader providing his own waggons was also benefited 
by the increased facility and greater economy with which the traffic was 
handled ; and that the cost of providing relief men for mineral trains, which 
was necessitated by the shortened hours of labour and the fact that such trains 
had to stand on one side for goods and passenger trains, was an item properly 
attributable to the mineral traffic, which must be worked subject to the ordinary 
conditions on a highway. 

Per Sib F. Fuel : That this cost of providing relief men for mineral trains 
being a new expense, which, according to the railway company's tables of cost 
of locomotive power, mineral trains were able to be run without until 1889 or 
1890, in so far as the extra men were required in consequence of the company 
running trains for various services and having to work them over the same line 
at different rates of speed, should be treated as a general charge, and be 
distributed over the entire traffic, and not laid on one branch of it only. 

Held, by the Court, that a comparison of expenditure and receipts in any two 
years id a fair method of comparison where no special disturbing elements can 
be proved to exist. For a comparison based on train mileage to be of value, it 
must be shown that the conditions of working the traffic in the two compared 
years have remained substantially constant ; which was not the case in the 
years 1877 and 1892, since in the latter year there was a larger proportion of 
long distance traffic, a mile of which brought in a smaller rate and was traversed 
at less cost than a mile of snort distance traffic. 

South Yorkshire Coal Owners Assurance Society y. Midland 
By. Co 28 

2. Indirect increase of Bates and Charges — Charge for Accommodation after 

Conveyance — Siding Rent. 
A railway company, being bound to give a reasonable time to the trader, 
after conveyance, to take delivery, prior to 1894 allowed the traders four clear 
days for that purpose, but calculated the four clear days not on one truck but 
upon the average time that all the trucks of a particular trader occupied the 
railway company* s sidings. After 1894, they allowed four days exclusive of 
the day of arrival, but calculated the time allowed on each truck and not on 
the average. This was complained of as an indirect increase of rate, which the 
railway company were called upon to justify, under section 1 of the Railway 
and Canal Traffic Act, 1894. Held, that there was no indirect increase of the 
tonnage rate, because, under the former system, no particular ton of coal would 
have had greater accommodation as regards time than under the new system. 
Manchester and Northern Counties Federation of Coal Traders' 

Associations v. Midland By. Co 121 

3. Indirect increase of Bates and Charges — Charge fur Accommodation after 

Conveyance — Siding Bent — Liability as Carriers ceasing. 
Prior to February, 1896, the railway company's tonnage rates included the 
user of their sidings by the consignees (for coal trucks not belonging to the 
railway company) for an indefinite period. From the 1st of March, 1895, the 
railway company made a charge of 64. per truck per day as " siding rent " after 
four clear days had been allowed frf the discharge of the coal. 
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The applicants contended that this was an " indirect increase of a rate or 
charge " within the meaning of section 1 of the Railway and Canal Traffic Act, 
1894, and had to be justified by the railway company. They farther contended 
that the proposed charge was "ultra vires " as being a general condition applic- 
able to the rates and charges authorized by the Railway Companies' Rates, &c. 
Order Confirmation Act, 1892, and would require the sanction of Parliament. 

Held, that the duty of a railway company as carriers ended after putting the 
merchandise in a position where the trader could take delivery, and leaving 
them there for such a reasonable time as would enable the trader, with ordinary 
appliances, to get his merchandise out of the truck. And that, although the 
convenience of the trader, since 1st March, 1895, had been curtailed, the four 
days was an attempt by the railway company to fix an extreme limit of time up 
to which they were content to bear the obligation of " carriers," and to deem it 
as covered by the conveyance rate ; and that making a charge for something for 
which no charge had been made before (viz., warehouse accommodation) did not 
constitute an increase, direct or indirect, of any rate or charge. 

Held, further, that the charge was not " ultra vires," it being authorized by 
sub-section 4 of section 5 of the Railway Companies 1 Rates, &o. Order Confir- 
mation Act, 1892, which gave the right to charge for " the detention of trucks 
or the use of any accommodation before or after conveyance beyond such period 
as Bhall be reasonably necessary for enabling the company to deal with the 
merchandise as carriers thereof, or the consignor or consignee to give or take 
delivery thereof." 

Held, further, that the " quantum " to be paid by the trader to the railway 
company was a question expressly reserved for the consideration of an arbitrator 
and must be decided on the facts proved in each particular case. 

Manchester and Northern Counties Federation of Coal Traders' 

Associations v. Lancashire and Yorkshire By. Co, . . 127 

INTERIM INJUNCTION, 

refused 93 

granted 266 

JURISDICTION OF RAILWAY COMMISSIONERS, 

to grant through booking 1,9 

under section 9 of the Railway and Canal Traffic Act, 1888 * . 266 

MARSHALLING 169 



PASSENGER TRAFFIC. See Facilities, Due and Seasonable, for Traffic, 1, 
and Through Booking. 

PREFERENCE, UNDUE. See Undue Preference. 

PRIVATE SIDINGS. See Bebate on Sidings Bate. 

RAILWAY RATES CONFIRMATION ACTS, 1891, 1892... 54, 142, 150,161, 

169, 224 
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REBATE ON SIDINGS RATE. 

1. Onus of Proof— Evidence of Comparable Hates — Station Accommodation. 
The applicants claimed under section 4 of the Railway and Canal Traffic Act, 
1854, to be entitled to a rebate on the rates charged to them by the railway 
company, on the ground that the railway company provided no station accom- 
modation for the applicants' traffic. The applicants consigned salt from their 
private sidings for carriage over the respondents' railway, and it was admitted 
that the railway company did not provide any station accommodation or 
perform any terminal services. The railway company denied that the rates 
charged included a station terminal at the initial end. The applicants contended 
that a presumption was raised that they were charged an initial station terminal 
by showing — 

(1) that several of the through rates were above the maximum, unless they 

included two terminals ; 

(2) that the rates from the nearest station, which was within one mile of the 

applicants' sidings, for class B articles (among which Bait would be 
classed) were lower than the special salt rates from the sidings, although 
the former were station-to-station rates and at the railway company** 
risk, the latter being at the applicants' own risk. 

It was admitted that no salt was in fact sent from the station, but only from 
the applicants' sidings. 

Held, that there was no legal evidence that a second terminal was included in 
the special salt rates charged to the applicants, and that, where the rate was not 
above the maximum allowed for conveyance plus one terminal, the Court would 
not assume (in the absence of express evidence or admission) that an illegal and 
second terminal had been included in that rate. 

Meld, further, that express evidence ought to be given to show that the 
terminal was included, when the Court was asked to act on the view that it was 
so included. 

Quare, whether a trader is not entitled to a rebate under the 4th section of the 
Railway and Canal Traffic Act, 1894, without reference to the question whether 
the second terminal is in fact included in a rate, although the rate may be 
within the maximum, where a comparable rate can be shown with reference to 
which the question can be raised. 

Held (by the Court of Appeal), that an applicant under section 4 of the 
Railway and Canal Traffic Act, 1894, must make out a primd facie case in 
support of the application, and that the applicants, by merely proving that they 
were charged the rates, and that the siding did not belong to the railway com- 
pany, had not made out a primd facie case that the rates included a charge for 
station accommodation so as to place upon the railway company the onus of 
proving that the rates did not include a charge for station accommodation. 

Per A. L. Smith, L.J. : The applicant must show that the rates charged to 
him include a charge for station accommodation or terminal services at the siding. 

Per Riobt, L. J., and Vaughan Williams, L. J. : The applicant may prove his 
claim to a rebate independently of whether he is charged for station accommoda- 
tion or terminal services or not. 

Salt Union, Limited v. North Staffordshire By. Co. (No. 1) . 179 

2. Station Accommodation and Terminal Services — Special Services at a Traders* 
Siding. 
The applicants were the owners of a siding situated immediately to the north 
of the goods station at Panmure on the joint line of the Caledonian and North 

i. 21 
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British railway companies, and about 73 chains from Carnoustie station and 
56 chains from Barry station. 

The applicants complained, under section 4 of the Railway and Canal Traffic 
Act, 1894, that they were charged terminals for traffic to and from their works 
at Panmnre station, although the railway companies performed no terminal 
services and received and delivered the traffic on sidings not belonging to them. 

The applicants' allegation that their rates included charges for station accom- 
modation and for terminal services was based on the fact that the rates for 
similar traffic from the two nearest stations to Panmnre, viz., Carnoustie and 
Barry (where there were no private sidings and no traders performing 1 tenninal 
services for themselves), were the same as those charged to the applicants, or 
differed in amount only in respect of difference of distance. 

The railway companies contended that what was not a charge for conveyance 
in the applicants' siding rates was a charge, not by way of terminals, as in the 
rated with which they were compared, but for services at or in connection with 
the sidings, such as marshalling, labelling, clerk age, providing sheets, &c, and 
that it cost them as much to render those services as it did to do the work which 
was done at such places as Carnoustie and Barry, and for which, when done, so 
far as it was not incidental to conveyance, terminals were allowed them. 

It was proved that whatever services the railway companies rendered at the 
applicants' private sidings at Panmure, they rendered also at or in connection 
with their own sidings at Carnoustie and Barry, and that there was nothing 
special or extra in them. And, further, that at Carnoustie and Barry they did a 
good deal besides, inasmuch as they provided a station and labour to load and 
cover. 

Held, that the special services the applicants received at the hands of the 
railway companies were not a satisfactory reason for the same rates being 
charged at the applicants' private sidings at Panmure as were charged at 
Carnoustie and Barry, and that the applicants were entitled to have lower rates 
than the rates in force for similar traffio at Carnoustie and Barry. The extent 
to which they should be lower to be determined by the amount presumably 
oharged for terminals at that end, ascertained on the principle adopted in 
Fidcock's Ca$e t less the reasonable sum that might be found due to the railway 
companies for special services under section 5 of the schedule to the Rates, &c 
Order Confirmation Act. 

Where a railway company provide station accommodation, or perform ter- 
minal services, it is only reasonable to suppose that station and service terminals 
are equally with the charge for conveyance a component part of their rates. 

Tennant & Co. v. Caledonian My. Co. and North British By. Co. 194 

3. Siding "not belonging to the Company"— Station Accommodation and 
Terminal Services — Clerkage — Signalling — Shunting — Unreasonable 
Delay in forwarding Trucks. 
If the mode in whioh a junction with the siding of a private owner has been 
effected is such that a railway company need incur no greater expense in con- 
nection with it than is involved in stopping a goods train specially at the siding 
junction, and cither uncoupling trucks there and depositing them in the siding 
clear of the points, or drawing out trucks ready marshalled and attaching them 
to the train, doing no work within the siding, and being paid for any special 
use of levers by signalmen in a signal box, there is then a mere delivery for 
whioh no extra payment is due. 
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The applicants were the owners of a private siding near the Halstead station 
of the Colne Valley railway company. Partly from the siding having only one 
line for both outgoing and incoming trucks, and partly from its joining the 
main line at a very short distance from where that line crosses a Btreet in 
Halstead, on the level, so bringing the case under the rules of the Board of 
Trade as to the shunting of trains over a level crossing, and engines standing 
across the same, it was not possible for a goods train to stop at the siding 
junction and for its engine to uncouple a truck and deposit it in the Biding or to 
draw a truck out and unite it to the train. All trucks to or from the applicants' 
siding had to be taken into the goods yard at Halstead station and there prepared 
for despatch or delivery, a process which involved extra hauling and the pro- 
vision of standing room. 

In connection with the applicants* siding traffic the railway company had to 
specially provide points and signals, and the levers which worked them were 
only required for such traffic. 

The railway company charged the applicants, on traffic to and from their 
aiding, rates the same in amount as the rates charged as station to station, or 
collected and delivered rates, as the case might be, on similar traffic using the 
Halstead station. 

Upon an application to the Commissioners under section 4 of the Railway and 
Canal Traffic Act, 1894, to determine what was a just and reasonable rebate to 
be made from the rates so charged to the applicants, the Court found that, in 
respect of the applicants' siding traffic, the Colne Valley and Halstead railway 
company did not provide the accommodation nor render the services, or any of 
them, for which station and service terminals were chargeable, bat that they 
rendered certain other services in respect of that traffic, namely, some clerkage, 
shunting and signalling, for which a payment ought to be made to them. The 
Court held that a reasonable and just allowance or rebate to be made from the 
rates charged to the applicants, in the circumstances above described, would be 
so much of each rate as is not applicable to, or charged for, conveyance, less the 
following sums : — 

(1) A sum for clerkage equal to 30 per cent, of the charge the railway com- 

panies make in any rate as a station terminal at the Halstead end ; 

(2) A sum for shunting equal to the station terminal at the Halstead end ; and 

(3) In respect of the cost of signals, being a cost bearing the same proportion 

to the cost of all the signals in the siding signal box as the number of 
siding levers bears to the whole number of acting levers in that box, 
multiplied in each case by the average number of times they are respec- 
tively daily worked, such sum as the cost so ascertained works out at 
per ton of the siding traffic. 
Portway v. Colne Valley and Halstead By. Co. and Great Eastern 
By. Co 211 

RUNNING POWERS. 

1. By an agreement entered into between the North-Eastern and North British 
railway companies, scheduled to an Act of Parliament, it was provided that 
" for the purpose of maintaining and working in full efficiency in every respect 
the East Coast route by way of Berwick for all traffic between London and 
other places in England, and Edinburgh, Leith, Glasgow and other places in 
Scotland, the North British company shall at all times hereafter permit the 
North-Eastern company, with their engines, &c, to run over and use the North 

21(2) 
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British company's railway between Berwick and Edinburgh 

subject to the payment by the company to the North British company for sock 

user of such tolls, rates as have or has been, or shall from time to 

time be agreed upon by and between the said companies, or in default of such 
agreement, as shall be fixed by arbitration." 

The North-Eastern company applied to the Commissioners, under section 8 of 
the Regulation of Railways Act, 1873, for an order allowing them, in the exer- 
cise of their running powers, to run between Edinburgh and Berwick the full 
number of passenger trains required for the conveyance of passenger traffic 
between England and Scotland by the East Coast route. The Commissioners 
decided that the North-Eastern company were entitled to run one-half of the 
through passenger trains (for the conveyance of traffic between E n g l a nd and 
Scotland) over the railway of the North British company between Berwick and 
Edinburgh on the terms of the North-Eastern company paying to the North 
British company 75/. per cent, of the gross receipts, and retaining 251. per cent, 
for working expenses, and that the payment of such 75/. per cent, by the North- 
Eastern company should include the payment by way of rent for station accom- 
modation and station services at Edinburgh under the agreement. 

Lord Trayner held that it was legally impossible to grant the application of 
the North-Eastern company in respect that the North British company, as 
owners of the line between Edinburgh and Berwiok, were entitled as matter of 
legal right to run some, at least, of the through trains. On appeal. 

Seld (by the Court of Session), that the fact that the North British company 
were the owners of the line between Berwick and Edinburgh, did not of itself 
entitle them as of right, to run some of the through trains in dispute, and did 
not preclude the Railway Commissioners from granting, if they saw fit, the 
application of the North-Eastern company. 

North Eastern By. Co, v. North British By. Co. . 82 

2. Term* for exercise of— Allowance for Working Expenses — General Bule. 

The ordinary terms granted by the Railway Commissioners on which running 
powers may be exercised are 75 per cent, of the rate, after the deduction of 
terminals, to the owning company, and 25 per oent. of the rate to the company 
exercising the running powers. 

This now amounts to a rule, which will only be departed from under special 
circumstances. 

By an Act of Parliament the Caledonian railway company were given running 
powers over a line of the North British railway company to B., a distance of 
13 miles, on such terms and conditions as should be agreed upon between these 
railway companies (subject to a provision that the rates charged by the Cale- 
donian company to B. should not exceed those charged by them for similar 
traffic from the same places to Q.), or as, failing agreement, an arbiter might 
determine. 

Such arbiter was empowered, ' * in fixing such terms and conditions, to have 
regard to the obligations imposed on the Caledonian company with respect to 
rates." 

The Caledonian company proposed certain fixed tolls for the exercise of their 
running powers, viz. : Passengers 2d. each, goods 4<£. per ton, and minerals, 
including pig-iron, Zd. per ton ; this being the arrangement between the two 
companies (by agreement) on the line to G., where the tolls in force, for a 
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distance of under three miles, were in each case less by Id. than the above-men- 
tioned proposed tolls. 

Held, that the proposed tolls were inadequate, and that the running powers 
should be exercised on the ordinary terms. 

Caledonian By. Co. v. North British By. Co 259 



SERVICES RENDERED AT OR IN CONNECTION WITH SIDINGS NOT 
BELONGING TO A RAILWAY COMPANY. 
1. Reasonable Charge for Station Terminal — Bailway Bates and Charges (No. 12) 
Order Confirmation Act, 1892, s. 5 of the Schedule. 

Held, that the tonnage rate authorized by section 2 of the schedule to the 
Railway Rates and Charges Order Confirmation Act, 1892, is for convey- 
ance by merchandise train and any work incidental to such conveyance, and 
for the performance of which it is reasonable to use the train engine (e.g., when 
at a junction with the main line of either a station siding or a private siding, 
the train has to pick up or throw off trucks, the work of hauling or shunting 
the trucks over the points at the junction and over so much of the siding as the 
keeping of the main line clear of obstruction may require) ; but that conveyance 
other than this off the main line does not come within section 2. 

Held, further, that a station terminal is for use of the accommodation or staff of 
a terminal station after conveyance is at an end ; and goods arriving at a station 
to which they are consigned for delivery, and which upon arrival have to be 
hauled a greater or less distance to be in a position where they can be unloaded 
and delivery given, are liable to a terminal charge. 

The respondents were the owners of a siding which had been held to be a 
siding not belonging to the railway company. The siding had no direct 
connection with the up and down main lines, being separated from them by the 
railway company's goods yard at Retford station. Traffic, therefore, to and 
from the siding had to pass over the station sidings, and the service of taking it 
across was done by the railway company. This service was claimed to be one 
performed "at or in connection with" the traders 1 siding ; and the railway 
company asked to be allowed to charge for it the same sum that they charged 
as a station terminal to traders who came under section 3 of the schedule. 

Held, that such service might be charged for under section 6 of the schedule, 
even though it was a servioe which was involved in delivery, and which the 
trader could not himself perform. 

Held, further, that the railway company being relieved, by the provision of 
the siding, from the expense of finding standing room for trucks and space for 
loading and unloading, that three -fourths of the sum which they charged as a 
station terminal at their Retford station, in respect of merchandise similar to the 
respondents* and liable to such terminal charge, was a reasonable sum to be 
charged to the respondents for services rendered by the railway company at or 
in connection with the respondents' siding at Retford. 

Manchester, Sheffield and Lincolnshire By. Co. v. Pidcock & Co. . 150 

2. Shunting — Signalling — Cost of erecting Signal Cabins and Signals at junc- 
tion with private Sidings — Bailway Bates and Charges (No. 17) Order 
Confirmation Act, 1892, ss. 5 and 7 of the schedule. 
A railway company cannot charge beyond the conveyance rate for anything 
done on their own lines which is properly incidental to conveyance or collection 
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of traffic to or from private sidings, no matter how much the cost and trouble 
may be increased by the inconvenience of the sidingB or the nature of the traffic, 
unless the defects or inconveniences are such as to relieve the railway company 
from their duty to deliver and collect. 

But a railway company may be entitled to make a service charge if they are 
required for the convenience of the siding owner to do work on his aiding, and 
where they are so required, then, if by reason of the insufficiency of the siding 
or otherwise, that work involves extra work on their own line, that extra work 
may be a ground for an extra charge. 

Section 5 of the schedule to the North Staffordshire Railway- Bates, &c. 
Order Confirmation Act, 1892, enacts that the railway company may charge in 
addition to the tonnage rate a reasonable sum for certain services rendered to 
a trader at his request or for his convenience, including {inter alia) services 
rendered by the company at or in connection with sidings not belonging to the 
company and the collection or delivery of merchandise outside the terminal 
station. 

Under this section the railway company claimed payment for shunting services 
performed by them in respect of the Salt Union traffic to or from their sidings at 
Malkins Bank and Wheelock respectively. The traffic was salt outwards and 
coal inwards ; and it was proved that as the works at Malkins Bank were in 
three sets or separate parts, and there were several points at which they com- 
municated by sidings with the railway, the business of delivering 1 full coal 
trucks and collecting loaded salt vans, and of bringing back and taking away 
empties, was considerable. The Salt Union sent a man to meet each train as it 
arrived, and he pointed out the particular sidings into which he desired trucks 
inwards to be put, or in which there were loaded salt vans to be hauled out. 
The railway company calculated that the time their goods trains were detained 
while the tiain engine was occupied in uncoupling trucks intended for delivery 
at the junctions, and in picking up trucks ready to go in the direction in which 
the train was travelling, averaged per diem at Wheelock one hour, and at 
Malkins Bank one hour and some minutes. 

Held, that if the time occupied by the railway company's engine at the Salt 
Union's request or for their convenience in shunting the Salt Union'B traffic to 
or from their Malkins Bank sidings exceeds for each train twelve minutes, and 
to or from Wheelock sidings exceeds six minutes, that the railway oompany 
may charge the Salt Union for time over the said twelve minutes and six minutes 
respectively during which the railway company's engine is occupied in shunting 
such traffic at the rate of 7*. per hour. 

The railway company maintained a small staff at Malkins Bank to look after 
the siding traffio, and to superintend the working of it to and from the main 
line. The traffio was partly Salt Union and partly that of another firm of 
traders, and the railway company claimed that the expense, which was about 
100/. a year, should be borne by the two firms in the proportion of the tonnage 
dealt with. 

Meld, that as the service the staff performed was a necessary one, and of a sort 
for which when done at a station a charge in addition to the tonnage rate 
would be allowed, the railway company were entitled to be paid by the Salt 
Union the expense they claimed from them. 

By section 7 of the schedule to the North Staffordshire Rates, &c. Order Con- 
firmation Act, 1892, it is provided that (t nothing herein contained shall prevent 
the oompany from making and receiving in addition to the charges specified in 
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this schedule, charges and payments by way of rent or otherwise for sidings or 
other structural accommodation provided or to he provided for the private use of 
traders and not required by the company for dealing with the traffic for the pur- 
poses of conveyance, provided that the amount of such charges or payments is 
fixed by an agreement in writing signed by the trader or by some person duly 
authorized on his behalf, or determined in case of difference by an arbitrator to 
be appointed by the Board of Trade." 

The premises of the Salt Union, Limited, are connected at Malkins Bank and 
Wheelock with the railway of the North Staffordshire railway company by 
means of sidings not belonging to the railway company. The railway company 
claimed to charge the Silt Union under the above enactment by way of rent or 
otherwise for the erection of signal cabins, signals and other structural appliances 
for the private use of the Salt Union at Malkins Bank and Wheelock. It 
appeared that at the time the Salt Union made their junctions, and for long 
after, the branoh railway on which they were situated was only a goods and 
mineral line. In 1893 the railway company converted such branch into a 
passenger line, and the works in question were provided by them to meet the 
Board of Trade requirement that home and distant signals should be provided at 
siding junctions before a railway company are allowed to carry passengers. 

Eeld y that the railway company could not recover from the Salt Union the 
expense of providing such signals at Malkins Bank and Wheelock, they having 
incurred such expense solely to satisfy the Board of Trade that the line might 
with safety be used as a passenger line, and to obtain the Board's sanction to 
their acting as carriers of passengers, and not for the purpose of facilitating 
siding traffic, but to benefit the railway company themselves and the public. 

Held, further, that such signals were not within section 7, not being works 
provided for the trader's private use, and "not required by the company for 
dealing with the traffic for the purpose of conveyance." 

Semble, that such works belong to the railway and are charged for in the rate 
for conveyance, as part of that rate is for " the use of the railway." 

The railway company also claimed under section 5 of the schedule to their 
Rates, &c. Order Confirmation Act, to be repaid the cost of working such 
signals in connection with the Salt Union sidings. 

Held, that the reasons stated by the Court for not allowing a charge to be 
made for the cost of providing the signals extended to the working of them, but 
that if the Salt Union paid anything for signalling or signalmen before 1893 
(when the railway was converted into a passenger line), they should continue to 
do the same for the time since. 

North Staffordshire Ry. Co. y. Salt Union, Limited . . .161 

3. Reasonable Charge for Haulage — Sheeting — Marshalling— Time occupied by 

engine in shunting operations at siding — Railway Rates and Charges 

(No. 25) Order Confirmation Act, 1892 — Rebate on sidings rate. 

The railway company claimed to be entitled under section 5 of the schedule 

to their Railway Rates and Charges (No. 25) Order Confirmation Act, 1892, to 

charge Messrs. Cowan a reasonable sum by way of addition to the tonnage rate 

for conveyance for services rendered by them to Messrs. Cowan at their request 

or for their convenience at or in connection with Messrs. Cowan's Low Mill 

aiding at Penicuik, and at or in connection with sidings not belonging to the 

railway company at Granton harbour and Leith harbour, but running into and 

connecting with their Granton station and their Leith goods station. 
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Messrs. Cowan sent esparto grass in bales from Granton harbour and Leith 
harbour to their mills at Penicuik, connected by private sidings with the 
company's railway, the Low Mill siding where the esparto was delivered being 
about sixteen miles from the Leith and Granton stations. The rate charged was 
5*. a ton. and the maximum charge for conveyance for that distance being 3j. 14., 
the balance of the rate, viz. 1*. 1 Id. , was the charge for services other than 
conveyance. These services were (1) haulage over the harbour lines ; (2) use of 
Granton or Leith Docks station ; and (3) services at the Low Mill siding. 

(1) As to the first of these services it was proved that when a vessel arrived 
at the docks the esparto was loaded direct from it into the railway trucks by 
men employed and paid by the consignees, but the sheeting of the trucks was 
done by the railway company, and also the haulage of them by engine and horse- 
power over the harbour lines to their goods stations at Granton and Leith. The 
charge for this service was 6tf. a ton. In this charge was included \\d. per 
ton for the uheeting, being the full service terminal, and Id. per ton for the 
supply of straw and the laying it in trucks to prevent injury to the esparto from 
dust and damp. The railway company alleged that as there was no obligation 
on a railway company to perform services outside its own line, the haulage they 
did on the harbour lines, which were not theirs, was not a service within 
section 5 of their Rates and Charges Act, 1892, and that they might charge what 
they pleased for doing it. 

Held, that such service was within section 5, Buoh haulage being not more 
either of an outside or a voluntary service than cartage or collection and delivery ; 
and the haulage being a service at or in connection with a aiding, it did not 
affect the question that the railway company might decline to perform it if they 
considered it unremunerative at the price fixed. 

Held, further, that 6d. per ton was a reasonable sum to be charged by the 
railway company to Messrs. Cowan for the haulage of trucks over the harbour 
sidings at Granton and Leith harbours to the railway company's goods stations 
at Granton and Leith, and the sheeting of such trucks, and the supply and laying 
of straw in such trucks in rexpect of esparto traffic to their sidings at Penicuik. 

(2) As to the second of these services, it was proved that after the trucks had 
been loaded and brought into the Granton or Leith station they had, before 
being sent away, to be made up into a train with other trucks, and the 
marshalling of them for that purpose constituted the entire service rendered 
within the station in connection with the harbour lines. For such work the 
company claimed to charge 13Jrf. a ton, or three-fourths of their maximum 
station terminal. 

iTeU, that marshalling after loading and before conveyance was one of the 
duties for which provision was made in the station terminal, and that some pro- 
portion of that terminal would be the payment for it. And that a sum not 
exceeding 9d. per ton would be a reasonable Bum to be charged by the railway 
company to Messrs. Cowan for what was done by them in dealing with Messrs. 
Cowan's traffic at the company's goods stations at Granton or Leith. 

(3) As to the third of these services being a service performed by the railway 
company in respect of the delivery of Messrs. Cowan's traffic to their Low Mill 
siding, the junction with which was within a quarter of a mile of the Penicuik 
station, it was proved that esparto or other traffic arrived at this siding daily by 
one or more trains, and that the average number of trucks left per train was 
about seven ; and that the goods engine drew up as it approached the junction, 
and its engine put into the siding the trucks that were destined for it ; and in 
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addition to putting them clear of the main line, it put them into whichever set 
of rails near the points it was convenient to Messrs. Cowan to have them. A 
note was then taken of the number and contents of each truck by a checker 
employed by the railway company. For esparto thus delivered the railway 
company's charge was 3jrf. per ton, and this they contended was not more than 
the cost of the extra time their engine and men were employed, dibtributed over 
the tonnage carried, came to per ton. This extra time they reckoned at fifteen 
minutes per train, but it was proved that the actual length of the stops did not 
average four minutes, leaving eleven minutes for time lost or reduced speed 
before and after stopping. 

Held, that a railway company were not entitled to make a Bpecial charge for 
time occupied in the stopping and again starting of a train, for it was part of 
the service of delivery, which was provided for in the rate for conveyance ; nor 
on the same ground could they make a special charge for so much of the actual 
time the train was at a standstill as it took to uncouple and put trucks past the 
points. 

Held, further, that if the time a train was detained at Low Hill siding (while 
its engine was occupied in shunting Messrs. Cowan's traffic) exceeded four 
minutes, that the railway company would be entitled to charge Messrs. Cowan 
for time over the said four minutes during which the railway company's engine 
was occupied in shunting such traffic at the rate of 7*. an hour. 

Cowan & Sons v. North British By. Co. and North British By. 
Co. v. Cowan & Sons 169 

SHEETING 169 

SHUNTING, cost of 161, 169, 211 

SIDING RENT, 

1. Reasonable Sum — Beasonable Time for Unloading — When commences to Bun 
— Midland Bailway Company {Bates, and Charges) Order Confirmation 
Act, 1891, Schedule, sections 5, 25. 

The Midland Railway Company's Bates, &c. Order Confirmation Act, 1891, 
section 5 of the schedule, provides that they may charge a reasonable sum by 
way of addition to the tonnage rate for certain services rendered to a trader at 
his request or for his convenience, including (inter alia) the use or occupation of 
any accommodation before or after conveyance beyond such period as shall be 
reasonably necessary for enabling the consignee to take delivery of the mer- 
chandise, and for services rendered in connection with such use and occupation. 

The Midland railway company claimed under this section the sum of Gd. per 
truck per day, as siding rent, at Sheffield, after the expiration of four dear 
days allowed for unloading. 

Held, that Gd. per truck per day was a reasonable sum to apply to all traders 
at Sheffield and similar places, though it would not necessarily apply to other 
places, e. g., rural stations, where the cost of the construction of sidings might 
be less, and the cost of working might be more, in proportion to the quantity of 
traffic ; and where the loss of business by the blocking of the siding might be 
greater or less according to circumstances. 

That in ascertaining the " reasonable sum " to be charged under this section 
the cost of maintenance should only be considered where it exceeds that which 
would be incurred if delivery were taken within the four days, and only those 
services in excess of those which would be otherwise performed are to be taken 
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into consideration. Likewise the cost of accommodation is only a factor in eaees 
where extra accommodation has to be provided owing to the trader's habitual 
delay in unloading. 

Meld, further, that four days, exclusive of the day on which the notice of 
arrival was given, was a reasonable period for unloading ; that although, primi 
facie, this time would not begin to run until the trucks were in the siding, 
handed over to the trader, ready for unloading ; yet if the trader -were not ready 
to take delivery, the siding being blocked by him, the time ran from the moment 
the railway company were ready to send the trucks to the siding ; while, if the 
railway company were in default, the trader would have his remedy under the 
contract for delivery. 

Held, further , that the contention that when the railway company got the 
benefit of the expedition of traders in ninety per cent, of the traffic, which was 
unloaded within the four days, there should be some " set-off " to the traders 
as regards traffic detained after the four days, was untenable ; since the period at 
four days was not a matter of right, and the character of the railway company 
would change after the four days had expired from that of a " carrier " to that 
of a "bailee"; and that therefore the Court would not compel the railway 
company, directly or indirectly, to give the traders the benefit of a former 
system of " averaging " the number of days. 

Midland By. Co. v. Black and Others 142 

And Increase of Bates, 3. 

SIDINGS. See Bebate on Sidings Bate and Services rendered at or in connection 

with Sidings. 

SIGNALLING, cost of 161,211 

STATION ACCOMMODATION AND TERMINAL SERVICES. See Rebate 

on Sidings Bate. 
STATION. See Facilities, Due and Beasonable, for Traffic. 
STATION TERMINAL, what services it includes ' 150 

STATUTES, 

8 & 9 Vict. c. 33 (Railways Clauses Consolidation (Scotland) Act, 1845), 
s. 16 . . .252 

17 & 18 Vict. c. 31 (Railway and Canal Traffic Act, 1854), 

s. 2 1, 9, 74, 252, 303 

36 & 37 Vict. c. 48 (Regulation of Railways Act, 1873), 

s. 8 82, 259 

s. 14 303 

46 & 47 Vict. c. 34 (Cheap Trains Act, 1883), 

s. 3 280, 293, 299 

51 & 52 Vict. c. 25 (Railway and Canal Traffic Act, 1888), 

s. 9 266 

s. 13 230, 303 

s. 17 82, 238 

s. 25 1, 9, 54, 62, 68 

sub-8. 9 54 

s. 27 74 

s. 29 74 

s. 30 . 74 
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57 & 58 Yict. c. 54 (Railway and Canal Traffic Act, 1894), 

s. 1 28, 121, 127 

s.4 179,194,211 

TELEGRAPH ACTS, 

1. Ttlephone Wires — Conditional consent of Road Authority — Objections they 

may take. 

The Corporation of London (as successors of the Commissioners of Sewers of 
the City of London) on being applied to Ifv the Postmaster- General under 
section 3 of the Telegraph Act, 1878, for their consent to the placing and main- 
taining of a line or lines of underground telegraphs under certain streets in the 
City of London, refused their oonsent, except on condition that the said line or 
lines of telegraphs should not be " laid for the use of the National Telephone 
company, unless the telephone company were prepared to provide an improved 
service at a reduced cost." This difference, after having been referred to the 
Judge of the City of London Court, was, in accordance with section 4 of the 
Telegraph Act, 1878, brought before the Railway Commissioners. 

Held, that the following words in section 5 of the Telegraph Act, 1863 — " any 
oonsent may be given on such pecuniary or other terms or conditions (being in 
themselves lawful) as the person or body giving consent thinks fit " — only entitled 
street authorities in withholding such oonsent to raise objections of a kind which 
concerned them as a street authority ; and that the objection raised by the cor- 
poration was an unreasonable one, inasmuch as it did not apply to the public at 
large and did not affect the corporation's interests as a street authority at all. 
Postmaster-General v. Corporation of London • . 234 

2. Telephone Wires — Conditional Consent of Road Authority — Public Interest — 

Pecuniary Terms, 

The Corporation of Glasgow refused their oonsent to the laying of wires by 
the Postmaster-General exoept on the condition " that such consent was not to 
be made applicable to the purposes of any private company or individual, whose 
application if made direct to the corporation could be refused by the corporation 
without right of appeal." 

The Postmaster- General admitted that the wires when laid would be used by 
the National Telephone company as junction lines with the Post Office trunk 
lines, and stated that this would be done in pursuance of a Treasury Minute 
which had been laid before Parliament. 

Meld, that the Postmaster- General was carrying out a definite policy sanctioned 
by the legislature, and must be assumed to be acting in the public interest in 
providing facilities for the telephone company ; and that the corporation were 
not entitled to make it a condition of their consent that the Postmaster- General 
should not permit his wires to be used in a particular manner authorized by 
the law. 

Held, further, that the Commissioners under section 3 of the Telegraph Aot, 
1878, as " the authority by whom the difference is to be determined, may . . . 
give their consent either unconditionally or subject to such pecuniary or other 
terms, conditions and stipulations as they may think just," and therefore may fix 
pecuniary terms where such terms are no part of the original difference. 

The Corporation of Glasgow appealed to the Court of Session under section 17 
of the Railway and Canal Traffic Act, 1888, on the ground that the words in the 
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judgment " that the corporation were not entitled to make it a con d ition of 
their consent that the Postmaster-General should not permit his wires to be used 
in a particular manner authorized by the law," were founded upon, an erroneous 
view of the law, and that this had prevented the Commissioners from considering 
the reasonableness of the conditions which the corporation sought to have 
attached to their consent. 

Held (by the Court of Session), that these words did not decide any question 
of legal right, but merely expressed the view of the Court that the condition 
was an unreasonable one ; and, there being no question of law, that the appeal 
was incompetent. 

Postmaster ■- General v. Corporation of Glasgow .... 238 

3. Telephone Wires— Oumer ship of "solum" by Road Authority — Telegraph 

Act, 1863 (26 <fe 27 Vict. c. 112), a. 13— Telegraph Ad, 1892 (55 <fc 56 

Vict. c. 59), s. 5. 

The powers conferred on the Postmaster-General by the Telegraph Acts, 1863 

and 1878, are powers of construction, and a licence granted by him to the 

National Telephone company to use lines when constructed is not a licence to 

exercise powers oonferred on the Postmaster-General by the Telegraph Acts of 

1863 or 1878 ; and, consequently, in such a case, section 5 of the Telegraph Act, 

1892, has no application. 

Section 13 of the Telegraph Act, 1868, only requires the oonsent of the land- 
owner (to the laying of telegraph wires) in addition to the oonsent of the body 
having control of the street, where such landowner is liable, qud landowner, for 
the repair of the street, and where the landowner and the body having each 
oontrol are separate persons. 

The fact of a corporation having the ownership of the solum through which 
the wires are to be laid, affords no reason for annexing pecuniary terms to their 
consent, inasmuch as the corporation is a public body, and the Postmaster- 
General must be held to be acting in the public interest. 

Postmaster-General v. Corporation of Edinburgh . . .247 

TELEPHONE WIRES. See Telegraph Acts. 

TERMINAL CHARGES. See Rebate on Sidings Rale. 

TERMINAL SERVICES. See Rebate on Sidings Rate. 

THROUGH BOOKING. 

1. An order by the Railway Commissioners for through booking is not a matter 
of right. 

Suoh an order necessarily involves an order for a through rate, although the 
through rate may be only the sum of the local rates of the several lines over 
which the traffic passes. Consequently an order for through booking can only be 
granted on the same considerations as would govern the granting of a through 
rate (per Lord Eshsb, M.R., and Right, L.J. ; Lopes, L.J., dissenting). 

Through booking may be granted without a through rate, not as a matter of 
right, but upon evidence that it is a reasonable facility within the meaning of 
section 2 of the Railway and Canal Traffic Act, 1854 {per Lopes, L.J.). 

Didcoty Newbury & Southampton Ry. Co. v. Great Western Ry. 
Co, and London A South- Western Ry. Co 1 
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2. Under section 2 of the Railway and Canal Traffic Act, 1854, the Railway Com- 
missioners have power (upon proof that it is reasonable and in the interests of the 
public) to order through booking of both passengers and goods at the sum of the 
local rates charged on the two lines of railway constituting the through route 
(per Collins, J.). 

If the demand for such through booking is made bond fide by a member of 
of the public, and A fortiori by a community, there is ipso facto a strong primd 
facie case of reasonableness and public interest (per Collins, J.). 

Didcot f Newbury A Southampton By. Co. v. London & South' 

Western By. Co. and Others (No. 2) 9 

TIIROUGH BATES, 

1. Grouping London Stations — Termini a quo and ad quern the same — Com- 
petitive Company not Grouping. 

In applications under section 25 of the Railway and Canal Traffio Act, 1883, 
the Commissioners require evidence of public interest and reasonableness in 
favour of the proposed through rate and route adequate to outweigh the inter- 
ference with the vested legal rights of railway companies. 

The Didcot railway company applied for through rates vid their railway for 
traffic between Southampton and the Great Western company's stations in 
London at Poplar and Smithfield. The proposed route was that by which the 
Commissioners had already allowed through rates for traffio between South- 
ampton and the Great Western station at Paddington (see ante. Vol. ix., p. 210). 

The difference between that oase and the present one was that in the former 
case traffic coming to Paddington could only be offered to the Great Western 
company, whereas traffic coming to Poplar or Smithfield might also be offered 
to the South- Western company for that railway oompany equally with the 
Great Western oompany received and delivered traffio at both of those places. 

Poplar traffio for either the South- Western railway or the Great Western 
railway passed over the North London railway, and for haulage between Poplar 
and Acton (Great Western) and Poplar and Kew Bridge (South -Western) each 
railway oompany paid a toll of 3*. Zd. a ton. To provide for this payment the 
South- Western company's rates by rail from Poplar to Southampton were higher 
than from Nine Elms. The Didcot oompany proposed that the through rates 
from Poplar to Southampton rid the Great Western and Didcot railways should 
be the same as were charged from Paddington, on the ground that the Great 
Western had made their local rates from Paddington applicable to Poplar, 
Smithfield, and their other London stations. 

Smithfield traffic for the Great Western company was carried by that oompany 
over the Metropolitan railway under running powers at a cost of \0d. a ton for 
the use of the line. The South -Western company had a receiving office at 
Smithfield, and carted all their traffic to and from Nine Elms. The Didoot 
company proposed that the through rates from Smithfield as compared with 
those from Paddington should be lOd. more for Classes A. and B. and for certain 
articles carried at special rates, and for all other traffio should be of the same 
amount. 

The Applicants' proposal was not only to convey traffic to and from Paddington 
by a route belonging to three different railway companies and sixteen miles 
longer than the South- Western route, at the Nine Elms rates (which were 
admittedly low on account of sea competition), but to carry the traffic to and 
from Smithfield and Poplarfour and ten miles further respectively at the same rates. 
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Held, that the through rates for traffio from Poplar to Southampton rid the 
Great Western and Didcot railways should be of the same amount as the existing 
South-Western rates between those places. 

And that the through rates for traffio from Smithfield to Southampton rid the 
Great Western and Didcot railways should be of the same amount as the rates 
from Paddington, pins the cost of the conveyance of the traffio between Smith - 
field and Paddington. 

Didcot, Newbury <fc Southampton By. Co. v. London <fc South' 
Western By. Co. and Others {No. 2) 9 

2. Right to apply for Exceptional Bates. 

A canal company authorised by Act of Parliament to construct railways on 
their quays and land, and to charge reasonable tolls and charges for the use of 
the same within a maximum fixed by their Railway Charges Confirmation Act, 
1893, although they are under no obligation to admit the public as carriers 
upon their lines under the Railway Clauses Act, 1845, are a *' railway company" 
within the meaning of the Railway and Canal Traffio Act, 1888, and, whether 
express powers of carrying upon their lines have been given them or not, are 
competent to propose through rates under the 25th section of that Act. 

When a railway company has agreed rates from a port to inland towns with 
other companies in their joint interest, such rates should not be treated as local 
rates of that company, so as to compel them to carry to the common point from 
another port at rates equal, distance for distance, to such agreed rates. 

Manchester Ship Canal Co. v. Midland By. Co. . . .54 

3. Reasonable in the Interests of the Public — Comparison of Through Bates ow 

Routes composed of the Lines of different Railway Companies. 

In allowing or fixing through rates the Railway Commissioners will consider 
all the circumstances of the case, and one of the circumstances is, what powers 
the particular railway companies whose lines are part of the through route have 
of demanding rates. 

On an application to allow a through rate, it was proved that there was in 
existence a rate arranged between the parties which was virtually a through 
rate, and which rate was much lower than the sum of the local rates over the 
lines which constituted the through route. The through rate applied for 
involved a still further reduction of about 6d. 

Held, that under these circumstances the onus was upon the applicants to 
prove that the through rate which they proposed was a just and reasonable 
rate. 

The proposed rate was over a route composed of three lines, which carried 
for about six, forty -five and twenty -five miles respectively of the route. It 
was proved that there was an alternative route which was composed of two 
lines, and which passed for the same short distance of bix miles over the line, 
which was common to both routes, and the entire residue of seventy-five miles 
over that of another company, and that there was an existing rate by the alter- 
native route of 6d. less than the existing rate over the route for which a through 
rate was proposed. 

Held, that it did not follow, that because the rate over the alternative route 
was reasonable, and was smaller in amount for a slightly longer distance, that 
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the existing rate over the route oomposed of three railways, five miles shorter, 
and which was 6d. higher, was unreasonable. 

Birmingham Corporation and Sheffield Coal Co., Limited, v. 
Manchester, Sheffield <fe Lincolnshire By. Co., Midland By. 
Co., and London d: North- Western By. Co. . . .62 

4. Through Bates for Goods — Seasonable Route — Point of Exchange — Sending 
Company's Claim to Long Bun. 

On an application for through rates, the fact that the station where it is pro- 
posed to exchange the traffic is not, in any reasonable sense, a practicable one 
for that purpose will go to show that the proposed route is not a reasonable 
route within the meaning of section 25, sub-section 5, of the Railway and Canal 
Traffic Act, 1888. 

The Court will consider not only the public interest in a competitive route, 
but also the right of a railway company to a long run in respect of traffic 
originating on its own system. 

The Plymouth company applied, under section 25 of the Railway and Canal 
Traffic Act, 1888, for an order allowing through rates for goods traffic between 
the South- Western termini in London (Nine Elms and Waterloo) and Truro, 
Penzance and other stations on the Great Western railway in Cornwall, by way 
of Lidford and Plymouth North Road. 

The applicants' line was a double line twenty- two miles in length, which ran 
from Lidfurd (where it joined the South -Western company's main line) to that 
company's Btation at Devonport, and was worked by the South- Western company. 
From Devonport the South- Western company owned a junction line with the 
Great Western main line (from London to Cornwall), and they had running 
powers over the latter to the Plymouth North Road station. The proposed 
exchange of traffic between the two companies was to take place at Plymouth 
North Road station. 

Meld, that the proposed route with an exchange at Plymouth North Road 
station was not a reasonable route. 

Plymouth, Devonport & Suuth-Western Junction By. Co. v. Great 

Western By. Co. and London <fc South- Western By. Co. . 68 

THROUGH ROUTE. See Through Bates. 

TONNAGE RATES, what services the payment includes . . . .150 

TRADERS' WAGONS, 

Traders' Salt Wagons — Bailway Company exempted from providing them — 
Maximum Bates, including the provision of trucks by the Bailway Com- 
pany — Amount of Bebate — Bailwny Bates and Charges (No. 17) (North 
Staffordshire Bailway, <fec.) Order Confirmation Act, 1892, s. 2 of the 
schedule. 
Section 2 of the schedule to the North Staffordshire Railway Company's Order 
Confirmation Act, 1892, enacts, that " the maximum rate for conveyance is the 
maximum rate which the company may charge for the conveyance of merchan- 
dise by merchandise trains ; and, subject to the exceptions and provisions specified 
in this schedule, includes the provision of locomotive power and trucks by the 
company, and every other expense incidental to such conveyance not hereinafter 
provided for. Provided that— (a) ... the company shall not be required to 



